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The case of Tun Aye :
the Undermining of Worker's Rights

By Junjira Junpaew!'

The Workmen’s Compensation Fund Act B.E.
2537 (1994) aims to protect both Thai and foreign
workers without discrimination, but there remain a
number of obstacles when it comes to enforcing
the law. The case of Burmese worker Tun Aue
illustrates the issue. His former employer, a manu-
facturer of plastic containers (involving use of
plastic compression machines), was required by
law fo make confribufions to the Fund but refused
to do so. In light of work-related injuries, the Act’s
Section 25 stipulates that, “in the case where
the employer who has a duty to pay compensation,
the Office, instead of the employer, shall pay
compensation to the employee or the entitled person
under Section 20.” However, in Mr Tun Aey’s case,
the Workmen’s Compensation Fund Office has
instead passed on the responsibility of paying
compensation to his former employer.

Such practice is problematic for two reasons.
First, it undermines the worker’s rights under the
Compensation Fund Act B.E. 2537, by ordering the
employer, who has failed to comply with the duty
fo contribute, to pay the worker, thus the worker
has been siripped of his entitlement to receive
compensation from the more financially secure Fund.
Second, when the employer is ordered to pay
compensation to the worker, the dispute will thereby
shift from between the “Compensation Fund” versus
“the Employer” to between “the Compensation Fund”
and “the Employee”, versus “the Employer”. Such
realignment will create a gap allowing the employ-

er to bring the case to the Labour Court, which

usually entails negotiations whereby
the employee may be persuaded fo receive
compensation at an amount lower than what he or
she should be entitled to.

In Mr Tun Auye’s case, the Compensation Fund
Office initially ordered his employer to contribute to
the Fund, but the company filed an appeal against
the order with the Compensation Fund Committee.
Following the Committee’s decision to dismiss the
employer’s appeal, the company resorted to filing
a lawsuit at the Central Labour Court against a
branch of the Social Security Office and Mr Tun
Auye. During the first stage of the labour court ftrial,
a ‘mediation” took place wherein Mr Tun Aye’s
former employer proposed a sum lower than stipulated
by the law to Mr Tun Aye; had he accepted it, the
case would have then been closed.

To sum up, although the purpose of the labour
law is to guarantee the public’s wellbeing, there
have been incidences where the amount of a worker’s
compensatfion was negofiated fo an amount lower
than the minimum rate stfipulated by law. Such
practices raise questions on how the process of a
court trial may not ensure the worker’s rights; the
employer may fry to pursue the case in court in
order to push for the mediation process wherein the
worker would be persuaded to accept a lower amount
of compensation. This would undermine the
effectiveness of the Worker's Compensation Act

and also the worker’s rights in the long run.

' Lawyer for HRDF and board member of Human Rights lawyers Association (HRLA)
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Child and Youth court trials allow

only “legal advisor” but not “lawyer”

By Junjira Junpaew?

For the past few months The Human Rights and
Development Foundation (HRDF)has been providing
legal assistance to two Chiang Mai—-based youths,
Mr. A and Mr. B (aliases) who were charged with
manslaughter. The case represents a major challenge
that affects the rights of children and youths facing
a criminal charge: the inadequacy of legal advisors
(due in part to a pre-existing dispute over regulations
between the Juvenile Court and the Lawyers’
Council-that will not be discussed in detail here).

The problem stems from several factors. Here,
| will focus only on the validity of the law in dispute.
According to Section 120 of the Juvenile and
Family Court and Juvenile and Family Court
Procedure Act B.E. 2553 (2010), “in a court having
the jurisdiction to try juvenile and family cases, the
accused person may not have a defence lawyer.
The accused person may have a “legal advisor”
who will perform duties similar to those of a lawyer.
If the accused person(s) does not have a legal
advisor, the court shall appoint one for him or her.”
Moreover, Section 121 stipulates that, “the legal
advisor pursuant to section 120 shall have qualifi-
cations of lawyers pursuant fo the law on lawyers,
and shall have passed a training on juvenile and
family case procedure, possess knowledge relating
fo psychology, social administration and other
relevant knowledge pursuant to the regulatfions of
the President of the Supreme Court”. In other words,
every lawyer who represents the child and/or youth
as defendant must have passed such training as
one additional requirement of their “qualifications”.
Therefore, a lawyer who may have considerable
knowledge, understanding and years of experience
in handling cases involving children or youths, but

has not yet been through the training, will not be
allowed to serve as legal advisor. Such practice
thus deprives the lawyer of his or her right fo
represent their clients, while the child/youth may
have difficulty in accessing legal channels, as
guaranteed in Section 40 (7) of the Constitution.

Professionally speaking, lawyers should be
allowed to handle cases involving a child or a youth,
as in other specialized courts. Those cases also
require specialized knowledge and expertise, be
they issues related to intellectual property and
international trade, taxation, labour disputes, or
bankruptcy. However, so far there has not been any
ban on lawyers who have not undertaken any
special fraining from working on those court cases.

On the one hand, the proponents of this new
law may seek to ensure that the lawyers who
handle child and juvenile cases have understanding
and awareness of their client’s rights, thus the
requirement on this “qualification”. It should be
noted, though, that all the other professions in the
judicial system-from the police officers to prosecu-
fors and judges—have not been required to possess
a similar “qualification” as faced by the lawyers. A
voluntary rather than compulsory approach may thus
work better at improving the efficiency and/or
specialized knowledge among the personnel involved
in the judicial system and thereby fulfill the intention
of the law.

In sum, there should be a swift amendment
of the Juvenile Court Act (Sections 120, 121, and
so on) in keeping with the Constitution B.E. 2550
(Section 40 (7)), thus ensuring that the rights of
the children and youths will be protected and justice
is served.

2 Lawyer for HRDF and board member of Human Rights lawyers Association (HRLA)
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Thai government policies on protection
of workers’ rights in the fisheries sector:
A new draft of ministerial regulations

on the protection of labour in the
fisheries sector B.E. xxx

In 2012, Thailand exported 1,908,099,577 tonnes
of fishery products, valued at 264,766.339487
million baht (Unit of International Fishery Trade
analysis, Fisheries Foreign Affairs Division, Depart-
ment of Fisheries, revised stafistics for January
2013). Such a lucrative business suggests a large
workforce is needed. However, at present there is
a shortage of Thai labourers. This is due to the
nature of the jobs which are risky, requiring
workers fo spend a long fime working on boats
away from ftheir families and making them
susceptible to natural disasters, pirate attacks, and
possible arrest and punishment by another country.
Thai workers thus usually opt for other kinds of
work that offer befter pay, welfare benefits and
working conditions. The majority of workers
presently employed in the field are migrants, who
often have difficulty getting access to legal
protection and service by the state, as faced by
Thai workers in the past. Of particular concern is
the poor enforcement of rights guaranteed by the
Workers” Compensation Act B.E. 2537 (1994)-WCF.
The Human Rights and Development Foundation has
interviewed former workers in the fishing industry
who experienced work-related injuries and
dangerous working conditions. After the loss of
body parts such as fingers, arms or legs, and some
even their lives, these workers and/or their relatives
did not receive any compensation from the WCF,

while the amounts offered by their employers were
usually much less than deserved. Moreover, many
of these workers were forced or lured info the trade,
and as victims of human trafficking, they fried to
escape or sought help from their fellow workers,
and some decided to stop working in the field. The
labour shortage has thus been persistent in the
fishing business. There have been calls from various
sectors, both inside and outside of the country, to
improve the laws and regulations in order fo ensure
better labour protection.

Amendments of laws on labour
protection in the fishing industry

According to Section 22 of the Labour
Protection Act B.E. 2541 (1998), “work in the
[marine] fishing industry may fall under a separate
set of ministerial rules on labour profection than
other industries designated in the Act,” thus the
issuing of Ministerial Rule Number 10 by the Labour
and Social Welfare Ministry on September 14, 1998.
In light of the persistent labour shortage, dangerous
working conditions and lack of access to the state
protection mechanisms, the labour ministry has fried
fo improve the relevant laws. Below is a table
comparing the current ministerial rule (No. 10) and
a new draft3:

3 The Legal Reform Committee issued a letter to the Prime Minister (No. Khor Por Kor 01/534 dated May 21,
2013) calling for a revision of the present ministerial rules, which were drawn without consultation from the stakeholders

and their enforcement has restricted the rights of both the employers and the employees. In particular, the employees’

rights have not been protected adequately.
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Draft of new ministerial rule B.E...

Ministerial Rule No.10 B.E. 2541 (1998)

1. Definition of “Employer”

“Employer” refers to the owner of a fishing boat
who uses or allows others to use the vessel to catch
fish in the sea for the purpose of profit sharing.

However, the term does not include the owner
of a fishing boat who has rented the vessel to others
to carry out a certain activity, but he or she is not
involved in the act themself.

1. Revise the definition of “Employer” to specif-
ically refer to “the employer as designated in the Labour
Protection Act” and to specify that the owner who has
rented out his or her vessel to “carry out fishing
activity” is NOT an employer.

2. Definition of “Pay”

“Pay” also includes a share of

the value of the marine catch as promised by
the employer.

2. Add: a “Pay” in accordance with the labour
protection law

3. Scope of enforcement

Exemption of two categories:

1) fishing activity that involves fewer than
twenty employees; or

2) a fishing vessel that has been working
outside the ferritory of the Thai Kingdom for more than
a year consecufively.

3. Expansion of protection fo include the two
previously exempted categories.

4. Minimum age of employee(s) and conditions
on employment of child labour

Every employee on a fishing vessel must be atf
least sixteen years old, except when the person is
over 15 and has parents or guardians working on the
same vessel, or already having a parentally issued
letter of consent.

4. Increase the minimum age from “no less than
sixteen” to “no less than eighteen” in light of the heavy
and dangerous nature of work and the fact that the
fishing activity at present has become a large-scale
commercial operation that requires long periods on the
open sea unlike the family-run coastal operations of
the past. Delete the exemption clause on individuals
who are over fiffeen and whose parents have already
issued a lefter of consent to work on the fishing boat.

5. Production and maintenance of employees’
registration documentation

The employer must produce the registration in
Thai language and keep it at his or her premise for
verification by a labour inspector. A copy of the
document must be submitted fo the director-general or
his designated representatfive within thirty days of the
beginning of employment of that employee.

Specify that the registration must be in Thai, and
not in the employee’s language. Change of requirements
on the employer who has more than one employee to
produce the employee’s registration to one who has
“more than ten employees”.

6. Administration protocol

In the cases where there are complaints over
the employer’s failure to follow the ministerial rule,
labour disputes in accordance with the labour relations
laws, or the filing of lawsuits, the employer must keep
the employee’s registration and all documents related
to pay and overtime until there is a final court decision
on the matter.

6. Broaden the scope for filing a complaint
against the employer from “when there is a dispute
over labour relations law” to “when there is a dispute
over labour laws”.
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Draft of new ministerial rule B.E...

Ministerial Rule No.10 B.E. 2541 (1998)

7. Frequency of wage and overtime payment

1) Regardless of the calculation of the wage
and overfime per month, day, hour, or any other unit
of time measurement that is under one month, or per
piece of work, the payment must be no less than once
a month, unless there has been any other agreement
that is beneficial o the employee.

2) Any other calculation methods must be based
on the ferms of mutual agreement befween the
employer and employee.

3) The payment of overtime must be no less
than once a month.

7. No change in the terms of payment: the
employer is required fo pay both the wage and overtime
no less than once a month, unless there has been any
other agreement that is beneficial to the employee(s).

8. Annual holidays

The employer must provide the employee (s)
with at least thirty paid holiday days per year, to be
determined in advance by the employer. If the employee
has to work during the annual holidays, the employer
must pay overfime, calculated at the rate of no less
than one time the usual wage rate for that period.

8. No change in the number of annual holidays
and the calculation of an overtime rate

9. Travelling expenses for the employee(s)
The employer must arrange or pay the expenses
for the employee(s) to travel back to his or her residence
in the following cases:
(i) when the vessel has capsized or cannot
be put fo use at all,
(i) the employee has suffered work related
injuries or sickness
(iii) cancellation of the employment contract
before the due dafe, or change of conditions in the
contract without consent from the employee
(iv) maturation of the employment contract
while the employee is working in another place not
designated in the contract.

9. Change of the destination from the employee’s
(residence] to “the place where the employer hired the
employee to which the travelling expenses will be
covered by the employer.

Additional details for the second clause to “(ii)
the employee has suffered work-related injuries,
sickness, or death.”

10. No protfection of child labour before the
ministerial rule went into effect.

10. With regard to the protection of child labour
before the ministerial rule went info effect, anyone aged
under eighteen who has worked on the fishing vessel
before the effective date of the law will be allowed to
continue working until the end of the employment
contract.
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On September 16, 2013, .
Mrs. Juju, a migrant labourer, Mr
Thanu Ekchote, a lawyer, and a
staff member at HRDF's Mae Sot
Labour Law Clinic went fo the
office of Mae Sot municipality,
fo receive compensation worth
750,000 baht as ordered by
the Administrative Court of |
Phitsanulok. Previously, Mrs
Juju’s daughter, Salima was
electrocuted after accidental exposure fo electrical
leakage from a broken power line fallen intfo puddles
of water, which caused her severe injuries and
eventually death. Considering it should be the
responsibility of the Provincial Electricity Authority
and Mae Sot Municipality to use precautionary
measures to prevent such leakage, Mrs Juju filed
a lawsuit against the fwo government offices
for neglect of duty as stated by law. The sum of
compensation she sought was 6,220,185 baht, for
covering medical expenses, loss of income for the

Mae Sot Municipality pays compensation

e

time she had to leave her work in order fo take
care of her daughter, her suffering from an incurable
illness since the incident, and future medical costs.
The Administrative Court of Phitsanulok issued a
verdict on June 19, 2013, absolving the Provincial
Electricity Authority, and decided that only Mae Sot
Municipality was the guilty party. The Municipality
office did not appeal the order, and consented to
pay compensation as ordered by the Administrative
Court

After eight years, 81 Burmese workers received the

overdue pay

Obstacles to access labour protection from the
Thai state

Mr Sole, a Burmese migrant and former
employee of Uni-Ocean Cooperative, related how
he had been owed past wages and overtime for
both the normal working days and holidays (based
on the minimum wage rate), since he started working
for the company until April 18, 2005 when he was
discharged without compensation along with fellow
migrant workers. Inifially, they sought help from
non—government organizations, such as MAP Foun-
dation, which advised them to seek assistance

under the mechanisms of the Labour Protection and
Social Welfare Department. Mr Sole and 128 fellow
workers thus submiftted a petition to the Labour
Inspector at the Tak branch office to investigate and
issue orders in accordance with their authority.
On July 20, 2005, the Labour Inspector issued
Order No 12/2548 telling the employer fo pay
1,999,445.50 baht to 81 workers, including Mr. Sole,
for the unpaid wages and overtime. However,
Uniocean Cooperative refused and filed a motion in
Regional Labour Court 6 in Nakhon Sawan asking
the judge to revoke the Labour Inspector’s order.
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In photo # Mr.Sole receiving the cheque at the

Regional Labour Court of Nakhon Sawan

The Regional Labour Court reviewed the case and
ordered an adjustment of the compensation to
1,864,450.29 baht. On appeal by the company the
Supreme Court passed a verdict on May 22, 2012
(No. ©6134/2555) confirming the decision of the
Regional Labour Court of Nakhon Sawan.

Despite the court’s decision, that affirmed the
workers’ rights to receive wages and overtime
according to the Labour Protection law, the employer

issued the compensation in checks with the names
of individual employees, which incurred problems
for the majority of the workers as they lacked
identity papers, or the spellings of the names on
their documents did not match with those appearing
on the checks. Some of the workers could not cash
their checks because the names and photos of their
official identity papers have been changed and thus
were not recognized by the bank.

On March 27, 2013, the representatives of
HRDF’s Mae Sot Labour Law Clinic and the Burmese
workers went to seek consultation at the Regional
Labour Court 6 of Nakhon Sawan, which investigated
and eventually ordered the company fo issue cash
to the workers on July 30, 2013. The workers have
since received their due pay from their former
employer.

Mr Sole, as representative of the workers,
said it may have taken them eight years before
justice was served, but the state’s mechanisms and
Thai judicial system have proven themselves reliable.
However, he would like the Labour Ministry and the
Thai government to consider how to process
assistance faster in order o make the migrant workers
feel more confident about continuing work here.

Chiang Mai Social Security Office pays compensation to
relatives of a migrant worker killed in an accident

On July 31, 2013, the Social Security Office
of Chiang Mai issued a document No. Chor Mor
0030.6/2124 and 0030.6/2125, stating that Mrs.
Poy and Miss U, mother and daughter of Mr Panta
Lungmu, a migrant labourer who had an accident
while working at a construction site, were entitled
to receive 271,065.60 baht as compensation for the
actual medical expenses, funeral costs (22,100 baht),
and an indemnity worth sixty percent of the
lost wages for a period of 96 months (Workers'
Compensation Act B.E. 2537).
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Mr Panta Lungmu, 37, was a legal migrant
worker whose nationality had been proved and a
passport issued. At the time of the accident, it was
found that his employer had already included his
name on the list of workers entitled o compensation,
thus the order by the Social Security Office fo
provide compensation to the worker that could be
claimed directly by his relatives. However, HRDF
has received a number of complaints from other
workers who cannot access the WCF because their
employers have refused fo submit their names to
the WCF list. In case of work-related accidents,



the social security office will then refuse to pay
these workers their due compensation and instead
pass on the responsibility fo the employer, who will
in turn try to dodge the SSO's order and even
challenge the state agency to cancel the order
through a lawsuit that could drag on for a long time
before the Labour Court can confirm the validity of
the SSO's initial order. In effect, the SSO should
review its policy on payment of compensation,
considering that Sections 25 and 44 of the Workers'
Compensation Fund Act B.E. 2537 do not have a
clause that says the employer must pay his or her
share of contributions in full amount before the
employee can have access to the fund. If the
purpose of the fund is to provide compensation, the
state, as an enforcer of law and protector of the
compensation fund, should be responsible for the
task. In keeping with the principle and intention of
the WCF law, therefore, the SSO should take up
the

adequately.

Mother of abducted child
files a civil lawsuit against
former employers

On September 17, 2013, an attorney representing

responsibility in serving the employees

the mother of “Air” filed a lawsuit against Mr. Natee
Taeng-on and Miss Rattanakorn Piyaworatham
seeking compensation for physical abuses inflicted
on her daughter while working at the couple’s house
that resulted in severe injuries and mental trauma
fo the extent she could not function like a normal
person. The tofal compensation, including surgery
costs, amounted to 4,603,233 baht. On November
4, 2013, the provincial court of Kamphaeng Phet
convened to investigate a request by Air's mother,
as the plaintiff, to waive the Court fees, and the
decision is scheduled for November 21, 2013.

The case dates back to around 2009, when
Air, then seven, disappeared from the residence of

her parents who were migrant workers from Burma
and living on a sugarcane plantaftion belonging to
their employer in Kamphaeng Phet. Air's mother
suspected that she might have been abducted by
their former employer who is the mother of Miss
Ratftanakorn Piyaworatham, a co-defendant, due to
their dissatisfaction over the decision made by Air's
parents to switch to a new employer. But due to a
threat made by her former employers, Air's mother
did not make any aftempt to enter their residence
to search for her daughter, lest she be arrested by
the police for making a false claim.

In early January 2013, Air made a successful
escape from the employer's house, thanks in part
fo help from some locals in Kamphaeng Phet. Air
testified that she had been abducted by her parents’
former employer, who forced her to work as a maid
in Mr Natee and Miss Ratanakorn’s house. While
working there, Air reported being physically abused
by both employers until she suffered grievous
injuries. With regard to the criminal case, the
investigation officers have requested a warrant from
the court fo arrest the two employers on the following
charges: committing bodily harm and thereby, causing
the victim to receive grievous bodily harm; detaining
and confining another person and causing grievous
bodily harm to the detained person; detaining and
confining another person and forcing him or her to
do any act for the offender or other persons;
enslaving a person or causing him or her to be in
a position similar to a slave; enslaving a person or
causing him or her fo be in a posifion similar fo a
slave especially when the person is a child not
exceeding fifteen years of age and inflicting grievous
bodily harm on the person as well; and jointly
committing an offence of human trafficking. At
present, the two employers are still at large after
being granted bail. On March 12, 2013, the Public
Prosecutor asked the Provincial Court of Kamphaeng
Phet to proceed with witness examination of Air
and her mother as per the Criminal Procedure Code’s
Section 237 bis.
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Migrant Justice Program,
Chiangmai (MJP-CM), launched
the Migrant Labour Radio Program

through Radio Thailand Chiangmai.
The program is broadcast on AM 1475 KHz frequency in Shan language. The objective of the program
is to familiarize the listeners with human rights principles and policies and laws relating to rights of
migrant workers. The program is broadcasted every Thursday and Friday at 10.00-11.00 AM. A re-run
of the morning broadcast is also played at 10.00-11.00 PM on both days.

On July 27, 2013, staff members of the Human Rights ?l.
and Development Foundation paid a visit to the Shelter and
Vocational Training Centre run by recruitment agencies in
Myawaddy, Myanmar, catering fo Burmese
workers who have been selected for employ- &
ment in Thailand under the Memorandum of
Understanding (MOU) between the two coun-
fries. The HRDF staff provided training on
relevant laws and policies to prepare these

migrant workers prior to their entrance into =

Thailand.

On August 6, 2013, representatives of the On August 25, 2013, Ms Sukanya Sukpaita,
HRDF participated in a meeting where they as HRDF representative, received an award from
exchanged their experiences in legal counseling the chair of the Migrant Worker Rights Network
and assistance for victims of human trafficking (MWRN), in recognition of HRDF’s support for the
with Ambassador-at-Large Luis CdeBaca, MWRN’s campaigns to promote public access to

Director of the US Department of State’s Office the judicial system.
to Monitor and Combat Trafficking in Persons.

1 tenay Bosbag o AKX
R Sackae Bgts Netwert
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On September 1, 2013, the State Enterprises Work-
ers’ Relation Confederation (SERC), Thai Labour Solidar-
ity Committee (TLSC), Migrant Worker Rights Network,
and HRDF jointly held a seminar on “Direction of Migrant
Labour Management: Termination of employment
in Thailand” in the auditorium of the Talay Thai Market
in Samut Sakhon, where over 300 workers as well as
representatives from the Department of Employment and
networks of migrant labour working groups attended.

On September 16—-17, 2013, HRDF’s Labour Law Clinic in Mae Sot District organized a forum for
the exchange of experiences in rights protection and legal assistance for migrant workers from Burma,
attended by representatives from lawyers and labour unions of Burma, HRDF’s lawyer network and from

the Lawyers’ Council's Mae Sot branch, as well as from the Legal Reform Committee. Participants had
1 " ' '

an opportunity both to exchange information on labour "

|

protection laws and to visit agencies involved in state
mechanisms for migrant labour protection.

A. Participants from Thailand and Burma exchanged
their experiences with one another

B. Group photo of participants and Chief Justice )
of Maesod Provincial Court

C. Group photo of participants and representatives
of the Labour Welfare and Protection Office’s Mae So
district branch

On September 20, 2013, an HRDF's represen-
tative attended a public meeting on legal assistance
for children and youths in the criminal justice system,

hosted by the Law Reform Commission of Thailand,
to push for a review of the principles, mechanisms B
and measures in providing legal assistance for the é;(

children and youths within the criminal justfice system

in accordance with pertinent laws and international
practice. In all, forty persons attended, including representatives of those facing criminal
charges and judicial officers involved in cases related to children and/or youths.
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Access to Justice and Rights Protection
for Migrant Workers in Thailand

The Human Rights and Development
Foundation (HRDF) is a non-profit non—-government
organization that aims to promote and protect the
human rights of migrant workers and their families
in Thailand. Through the Access fo Justice and
Legal Protection Project and campaigns to promote
the migrant workers’ potentials, HRDF has been
working with several civil and stafte organizations
at both national and international levels, with the
following objectives:

1. To achieve greater efficiency in protection
of the migrant workers’ rights through legal
mechanisms and state channels (via petitions),

2. To enable the migrant workers to have
better understanding of their human rights and
access to the state’s protection and petition
mechanisms,

3. To prevent the migrant workers and their
families from falling victims to labour exploitation,

4. To educate Thai
necessity of migrant labour in Thailand, in order to

society about the

promote peaceful co-existence despite racial and

cultural differences.
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