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Mediation and Justice

in Labour Dispute

Sumitchai Huttasan

I’d like to begin by first defining ‘labour law’.
Labour law can be defined as a set of regulations or
measures issued by the state to ensure that the
employer and employee observe the guidelines
which uphold the protection and promotion of
the wellbeing of workers. The law covers workers’
working hours, public holidays, leave days, payment,
occupational safety and welfare standards. It governs
relations between the two parties in order to enhance
relations between them. It includes negotiation,
mediation and reconciliation rules, rules on how to
establish and operate employee and the employer
organizations, as well as those on how to provide
employment and job security.

Labour law is characterized by both public and
private law in that it features provisions related to
the relations between the state and the employer
and employee, between the employer and the
employee and between employer and the employ-
ee-organizations.

Distinct from other laws, labour law strongly
reflects both public laws and/or private laws as it
governs the tripartite relations of the state, the
employer and employee; the so called “tripartite
system” the practice of which is common among
countries. Therefore, labour law is the law that deals
with public order and high moral ground being
geared to promote public interest. And fairness
in employment of the workers is taken as more
important than the individual intentions expressed
herein the contracts.

Labour contracts/agreements between
employer and employee are not enforceable if they
violate the provisions of labour law, as outlined in
the Supreme Court Judgment no. 3583/2524 which
states that, “as the Ministry of Interior’s Notification
on Labour Protection’s aim is to ensure fairness

among the employees, and for their benefit, thus it
is considered a law dealing with public order. Any
mediation contract regarding impending compensa-
tion which deviates from provisions in the Ministry
of Interior’s Notification on Labour Protection is
therefore voidable and unenforceable.”

According to the interpretation of the labour
law, its emphasis is on protecting employees who
possess little or no bargaining power. Employees in
such situations may be subjugated to disadvanta-
geous contracts or agreements. The provisions of the
protective law, therefore, protect vulnerable
employees by rendering such contracts or agree-
ments are voidable and unenforceable.

| decided to begin with the definition of labour
law in order to point out that labour laws are
concerned with public order and moral high—-ground
and that its interpretation has to be precise (I would
like to emphasize this point).

As for the title of the article related to
“mediation in labour dispute cases will be familiar
for lawyers and attorneys practicing in the Court of
Justice. In the past decade, “mediation” has become
a well established part of court proceedings. The
2011, the supreme court president’s rule on mediation
was issued invoking the Civil Procedure Code Section
20 bis (as per the Act on the Amendment of the
Civil Procedure Code (no.24) B.E. 2551).

| tend to think that labour court mediation
cannot exclusively rely on the Civil Procedure Code

L A lawyer and Director of Center for Protection and Recovery of Local Community Rights (CPRLCR)
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and Supreme Court’s rule. The 1979 Establishment
of Labour Court and Labour Procedure Acts must
also be utilized as labour disputes are different from
other types of civil suits. It involves a range of labour
protection laws which deal with public order and
moral high ground in society. Labour laws are,
essentially, a social law that emphasizes public
(rather than private) interests. Civil suits are related
to matters between private sector actors, particularly
those regarding conflicting or contesting interests (as
per the Civil and Commercial Code) where private
parties are engaged in a reciprocal agreement as per
the terms set out in the contract or the relative legal
clause/act.

Although labour disputes could, in some ways,
be seen to fall under the civil and commercial codes,
employer—-employee relations are strongly related
to the overall wellbeing of the economy, thus must
be treated separately. Labour is essential in the
production of goods and services supplied to both
private and state sectors. A conflict of interests
between employers and employees arises from the
structure of the relationship and the opposing interests
of each side; employers seek to maximize profits by
keeping production costs low, whilst employees seek
to work the least number of hours possible for the
highest possible remuneration (to secure the best
quality of life possible). It is therefore necessary for
the state to intervene in order to find a balance
between the opposing sets of interests with the
greater goal of benefiting of the nation’s economy.

The 1979 Establishment of Labour Court and
Labour Procedures, requires mediation in labour
disputes. Procedures concerning the adjudication of
labour disputes is outlined in article 4 of the 2013
Labour Court’s Notification which states that, “in
order to ensure that the judgment or order in labour
dispute cases can be made in an economical way,
promptly, fast and fairly, if any interpretation or
application of any provision, court order, contract
or agreement is necessary, the interpretation
and application shall be made with a view to
protecting labour, welfare, labour relations and

to ensuring social justice on labour as well as to
promoting the production of goods and services,
trade and industry of the nation”.

Article 38 stipulates that, “with the presence
of both the plaintiff and defendant, the Labour
Court shall mediate the case between the two
parties with a view that labour disputes feature
special characteristics and should be settled with
mutual understandings and to enable the two
parties to continue their relations”. The Labour
Court’s Notification no. 32, states that “the Labour
Court endeavors to mediate between the two
parties as per the intent of the law...” Such state-
ments demonstrate labour dispute mediations must
be conducted in accordance with the intent of the
law. The interpretation or application of any law,
thus, can be made with a view to labour protection.

Mediation is generally required to settle labour
dispute cases in which the Court has failed to meet
the intent of the law to provide labour protection.
In various instances, the Court-relying on civil case
procedures—tends to reduce damages (for which the
employer is to be held responsible for) to the
employee?. The rule is similarly applied to the
damages arising from employer breaches against their
employee, or a breach in occupational health and
safety standards by the employer. In the latter case,
the Court tends to propose the amount of compen-
sation by relying on the Civil and Commercial Code
without considering the importance of labour
protection and the promotion of social justice.

Damages arising from a breach of an employ-
ment contract by the employer are non-negotiable
and different from the prices of goods or other forms
of compensation. Employees work hard in the hope
that they will receive fair remuneration to help them
and their families to survive. Employers, however,
benefit considerably more from the sale margins of
the products made by their employees.

In cases where the employer simply forces the
employee to work overtime or to work in hazardous
conditions without any protective equipment no
mediation should be allowed. Allowing mediation

2 Damages commonly include things such as unpaid salaries, overtime pay, or other forms of remuneration, just as in civil suits.

(A Newsletters Access to Justice and Rights Protection for Migrants Workers in Thailand




would simply encourage employers’ unfair exploita-
tion of their employees and prevent the realization
of the impact of their actions. Allowing mediation, in
other words, would promote violations of employees’
rights as employees may perceive it as an issue that
can simply be negotiated and settled after the fact.
Importantly, any contract or agreement arising
from mediation would become voidable and not
enforceable as per the aforementioned judement by
the supreme court.

It is not my intention to place the blame on
any particular actor, but simply to point out that the
goal of the labour law is to ensure social justice for
labour In reality, the law has been taken for granted
or misunderstood, which has given rise to bias treat-
ment in favor of the employer. | hope this article will
encourage lawyers, attorneys, and all those involved
in the enforcement and articulation of the law to
perform their duties in keeping with the goal of social
justice in the most accurate and fair manner possible.

Laws and Policies

Obstacles to Accessing
the Workmen’s Compensation

Fund by Workers in_the Fishing
Sector and Migrant Workers

By Ms.Phatiranit Yaodam

It is a well-known fact that, of the statutory laws related to labour rights, the 1994 Workmen’s

Compensation Act is of significant importance. The Act applies to situations where an employee suffers
harm, disability, illness (matching the occupational disease list), disappearance, or death as a result of
work-related tasks, or while acting in the interests of the employer. In such cases, employees are entitled
to treatment and compensation (from the employer).

In addition to the Act, the Ministry of Labour
issued a ministerial regulation on labour and social
welfare invoking articles 6 and 44 of the 1994
Workmen’s Compensation Act?, which defines the
categories and dimensions of businesses and
localities required to pay contributions into the
Workmen’s Compensation Fund. Exempted
industries include agriculture, fishing, forestry, and
livestock; industries where employment is often
seasonal in nature. Other exempted include informal
street hawkers and stall owners. Employees working
in these industries are unable to apply for the
compensation directly from the Fund.

However, the position of workers involved in
marine fishing is murky, with no clear practices made
by competent officers. No attempt has been made
to answer the questions surrounding their position
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even though a large number of workers are
employed on fishing trawlers. Working conditions in
the sector (with the exception of shallow-water
fishing which are traditionally household business)
are physically intensive and are run year-round,
although staff turn—over is high.

It is my opinion that employees in the fishing
sector, particularly those working on trawlers
(those operating in deep-seas and in foreign
waters), should be covered by the ministerial
regulation. Employers in the marine fishing sector
should be required to pay contributions into the
Workmen’s Compensation Fund and employees
should be entitled to compensation from the
related fund, as per the Workmen Compensation
Act A.D.1994. Workers should be entitled to com-
pensation regardless of whether or not employers




have met their obligations and paid their rightful
contribution into the Fund.

Migrant workers face yet another obstacle in
their bid to access the Workmen’s Compensation
Fund. The Social Security Office (SSO)* states that,
in order for a migrant workers to qualify for compen-
sation they must be formally registered, carry a work
permit (issued by the government) and be granted
the legal right to stay in the country (or have passed
the national verification process as per the cabinet
meeting resolution made on 13 February 2012). If a
migrant worker suffers harm or injury in the course
of work-related activities and is unable to produce
the necessary documents, the employer shall be
held liable and must provide compensation as per
the 1994 Workmen’s Compensation Act, even if the
worker is employed in a sector deemed to receive
direct access to the Workmen’s Compensation Fund.

Migrant workers employed by the employers
who are obliged to pay contributions into the
Workmen’s Compensation Fund, thus should
have the right to receive compensation, no
matter regardless of whether or not (or in what
way) their employers have made a contribution
to the Workmen’s Compensation Fund or not.
There is no specific provision in the Workmen’s
Compensation Fund Act or other laws which
excludes migrant workers from accessing the
Workmen’s Compensation Fund and there is no
legal provision which empowers a competent
officer to issue any regulation to strip migrant
workers of their right to direct access to the Fund.
Case Study: Working Condition in the Marine
Fishing Sector and Obstacles to Accessing the
Workmen’s Compensation Fund

From 23-31 May, 2013, HRDF conducted field
interviews with eleven workers (on eleven trawlers)
in Samut Sakhon Province. The interviews uncovered
several which highlight the major problems surrounding
access the Workmen’s Compensation Fund for
migrant workers who have suffered work-place
related injuries.

Case study: Mr. A>, a migrant worker from
Burma working in Samut Sakhon, had his leg was
amputated almost to his knee as a result of being
crushed by a winch while working on a trawler in
April 2012. After the accident, the employer sent Mr.
A for treatment at the Samut Sakhon Hospital.
Although the employer covered his medical
expenses, he did not provide any other assistance.
As a result of the accident, Mr. A can no longer work
in the fishing sector.

With assistance from HRDF, Mr. A filed complaint
with the Samut Sakhon Social Security Office (SSO)
to apply for compensation. A negotiation between
Mr. A and his former employer is underway, but an
agreement has not yet been reached. The Samut
Sakhon SSO has not yet instructed the employer to
pay any compensation and it is unclear whether or
not the SSO will follow the Circular Ro Ngor 0807/
Wor 988, dated 31 May, 2012, which imposes
specific requirements on migrant workers® and hands
the responsibility of paying compensation to the
employer.

The 1994 Workmen’s Compensation Act
provides protection to any employee (regardless of
one’s nationality) who suffers an injury, becomes
sick, disabled, disappears, or is killed while performing
work-related tasks. Migrant workers in the fishing
sector address labour shortages in the sector and
provide significant benefits for their Thai employers.

3 (Ministerial Regulation on Labour and Social Welfare No. 2), dated 27 February, 2002

a

qualify for compensation.
- Pseudonym

6 Requirements for migrant and Thai workers differ

- Including Circular Ro Ngor 0607/Wor 987 (particularly rules no 3 and 4), dated 31 May 2012, on the requirements for migrant employees to
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Migrant Workers’ Right to Justice:
Damages for Injured Persons,
Compensation and Expense

for Defendants in Criminal Cases,
Act B.E. 2544 (2001)

The 2001 Damages Act, regarding damages for
injured persons and compensation and expenses for
the accused in criminal cases was promulgated
according to the 1997 Constitution of the Kingdom
of Thailand which provides for the right of parties
aggrieved by criminal action committed by another
party to have access to remedies from the state if
there is no other way to address the situation.

The Act also provides the right to provide
compensation for defendants in criminal cases who
are subject to pretrial custody if the final verdict of
the cases the defendants are found not suilty. The
law was promulgated to reflect Article 2 of the
International Covenant on Civil and Political Rights
(ICCPR) which states that, “...any person whose
rights or freedoms as herein recognized are
violated shall have an effective remedy, notwith-
standing that the violation has been committed
by persons acting in an official capacity...”

Case studies

Compensation Committee’s Decision

The law is applied universally to protect to
persons, regardless of their race, nationality, religion,
language, or other status. As such, the law encom-
passes migrant workers in Thailand.If the injured
person or defendant meet the relevant criteria are
eligible to apply for compensation or damages from
the Rights and Liberties Protection Department.
Applications for compensation (for injured person)
and expenses (for defendants in criminal cases) are
reviewed and awarded/denied by the Compensation
Committee.

The law only provides for compensation in
offence relating to sexuality’ and offences against
life and body?®, but does not include survivors of
torture” and survivors of human trafficking!®. In ad-
dition, the review of application by the Compensa-
tion Committee can be extremely slow. HRDF thus
proposes that the law be revised to extend to cover
victims of torture and human trafficking and that the
review process by the Compensation Committee by
accelerated, in order to ensure victims of such acts
receive the right to justice in a timely manner.

HRDF has assisted migrant workers (who are
considered as aggrieved parties) in criminal cases,
assisting them to access their right to compensa-
tion. Case studies are outlined below:

Duration of the process

1. Nine migrant workers
massacred (January
2010).

— April 2010: descendants of eight deceased
persons apply for compensation for aggrieved
parties in criminal cases with the Office of
Justice, Tak Province;

— August 2011: HRDF writes to notify the Rights
and Liberties Protection Department regarding
the application;

- July 2012: HRDF staff inquire with related
department about the progress of the case.
HRDF staff informed (later in the month) that
the application is being vetted by the Compen-
sation Committee;

- November 2012: Committee awards compen-
sation to the descendants of the eight deceased
persons.

- nearly four years from filing of complaint to
awarding compensation;

Compensation details:

a. Compensation for the death of the injured
persons: 50,000 baht;

b. Funeral rite arrangement: 20,000 baht;

c. Alimony expenses: 30,000 baht;

— Total 100,000 baht.

- June 2013: descendants Relatives of five
deceased persons have received compensation.

- Penal Code, Articles 276-287

8. Penal Code, Articles 288-308

% The aggrieved parties may find it difficult to compile evidence needed to prove their case, i.e. wounds caused on the offence since on the
day they apply for the compensation, the wounds may no longer exist. Thus, in various cases, the Compensation Committee has decided
against providing compensation to the aggrieved parties due to the unclear evidence.

10-Survivors of offences committed against the 2008 Prevention and Suppression of Human Trafficking Act are not eligible to apply for the

compensation.

Newsletters Access to Justice and Rights Protection for Migrants Workers in Thailand N8




Case studies

Compensation Committee’s Decision

Duration of the process

2. Rape of a migrant
worker (took place in
February 2010).

— April 2010, Parties apply for compensation for
aggrieved parties in criminal cases;

— April 2011, Compensation Committee decides
to award compensation.

- One year to awarding 30,000 baht as
compensation;
- Parties have received compensation.

3. Survivor of human
trafficking, (2010).

- June 2011: Parties apply for compensation
for aggrieved parties in criminal cases;

— April 2011: Compensation Committee awards
compensation.

— Ten months to award 30,000 baht for the
sexual offence. ;
- Parties have received the compensation.

4. Sexual offence

(2011).

— June 2011: Survivor applies for compensation;
- March 2012: Compensation Committee
decides to provide compensation to the
Survivor.

— Nine months to award 30,000 baht; for the
sexual offence.
— The survivor has received the compensation.

5. Sexual offence and
murder—three injured
persons (May 2011).

— June 2011: Two parties apply for compensa-
tion for aggrieved parties in criminal cases for
sexual offence;

- June 2011: One party applies for compensa-
tion for aggrieved parties in criminal cases for
murder offence;

- March 2012: Compensation Committee
decides to award compensation to one survivor
for sexual offence;

— April 2012, Compensation Committee decides
to award compensation to two parties for
sexual and murder offence.

- Nine months and ten months (respectively)
to award the concerned parties 30,000 baht
each for the sexual offence.

- Ten months to award 315,820 baht as
compensation for murder offence.

- Parties have received compensation.

6. Sexual offence
against two parties
(February 2012).

- March 2012: Two parties apply for compen-
sation for aggrieved parties in criminal cases;

- June 2013: Compensation Committee awards
compensation.

— 14 months to award 30,000 baht each of the
parties;
- Parties have received compensation.

7. Murder offence (Jan-
uary 2013).

— February 2013: descendant of the deceased
apply for compensation for aggrieved parties in
criminal cases;

— October 2013: Compensation Committee
awards compensation.

— Eight months to award compensation;
Compensation details:

a). Traffic accident: 30,000 baht

b). Funeral rites: 20,000 baht

c) Alimony expenses: 20,000 baht; Total:

80,000 baht

- The descendants of the deceased could
not be reached and have not yet received
compensation.

Supreme Court Judgment: Case Against Mr. Chalee Deeyu: Habeas Corpus Rights

a n d

C-0 m p €& hess

as per Constitutional Provisions

Updates of
highlighted cases

o R B ) [

On 9 January 2011, Mr. Chalee Deeyu, a migrant worker from Burma, was injured at work and

hospitalized at the Pathumthani Hospital. While hospitalized, Mr. Chalee lost his work permit issued by
the Department of Employment, Ministry of Labour.

Hospital staff reported the incident to the
police on 31 January, requestion Mr. Chalee be
restrained. Hospital staff claimed he was an undoc-
umented worker. Police from Pathumthani Police

Station transferred Mr. Chalee to the Immigration
Office where he awaited deportation to Burma. On
1 February, (while waiting to be deported), HRDF
requested that Mr. Chalee be transferred to the
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Police General Hospital for treatment. While there,
he was chained to his bed and guarded by police 24
hours a day.

HRDF requested that the police unchain Mr.
Chalee which occurred on 4 February. On 14 February
2011, lawyers from HRDF and the Lawyers Council
of Thailand (LCT) filed a complaint with the Southern
Bangkok Criminal Court asking for an injunction hearing
on the (alleged) unlawful detention (or habeas
corpus) as per the Criminal Procedure Code and the
2007 Constitution of the Kingdom of Thailand and
to request for his immediate release.

The agency responsible for Mr. Chalee’s
detention was asked to provide compensation on
the grounds that he had been granted permission to
live and work in the country'!. The Lower Court found
the detention of Mr. Chalee to indeed be unlawful
and asked that the authorities responsible provide
3,000 baht as compensation. The Immigration Office
appealed the ruling to the Appeals Court which ruled
that though the detention was unlawful, the author-
ities could not be held liable for any compensation.
Mr. Chalee then re—appealed to the Supreme Court
in opposition to the Appeals Court ruling.

On 29 October 2013, the Supreme Court
delivered its verdict which stated, in essence con-
curred with the ruling by the Appeals Court that the
detention of Mr. Chalee by the Immigration Office
was unlawful but that no compensation could be
offered to Mr. Chalee since the authorities had acted
in good faith and had already covered Mr. Chalee’s
medical expenses.

HRDF assisted Mr. Chalee to ac-
cess other rights protection
mechanisms including:

1. A complaint with the Central Labour Court
against the Compensation Committee as the first
defendant and the SSO as the second defendant.
After Mr. Chalee applied for compensation and
medical expenses from work related injuries he

suffered with the Pathumthani SSO, it ordered
instructions'? asking the N S V Supplies and Engineering
Co. to provide compensation to him.

Mr. Chalee appealed the Pathumthani SSO’s
instructions via the Compensation Committee to
have the Workmen’s Compensation Fund provide
him the amount. Circular no. Ro Sor 0711/Wor 751
(dated 25 October 2001), regarding protection for
alien workers suffering from work-related injuries or
sickness requires that eligible workers must possess
a work permit issued by the government and the
employer must have contributed to the Fund, as per
the 1994 Workmen’s Compensation Act.

Mr. Chalee therefore filed a complaint with the
Central Labour Court to affirm that; He had been
granted permission to work in the Kingdom of
Thailand and was in possession of a work permit
issued by the relevant Thai authorities. Thus, he must
be treated as a legal employee, as per the 1998
Labour Protection Act and the 1994 Workmen’s
Compensation Fund Act.

The law requires that employers in the
construction sector pay contributions into the
Workmen’s Compensation Fund. In Mr. Chalee’s
case, however, the employer had not contributed
to the fund. Nevertheless, the SSO may invoke its
power to pressure the employer to provide
retrospective payments in addition to fines or pros-
ecution for their illegal action.

As the employer is obliged to contribute to
the Workmen’s Compensation Fund, and Mr. Chalee
suffered from a work related injury, the SSO was
required to provide compensation to him. The case
seemingly reveals the SSO’s guidelines to be discrim-
inatory as the Workmen’s Compensation Fund Act
clearly requires all employers to contribute to the
Fund. In this case, however, the related SSO simply
created conditions to prevent migrant workers from
accessing the Fund. Due to this situation, Mr. Chalee
requested that the Court revoke Circular no. Ro Sor
0711/Wor 751 (dated 25 October, 2001) regarding
protection for alien workers suffering from work-

1 Migrant workers are granted permission to live in the country while working.

2No. 1/2011 and 3/2011
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related injuries or sickness.

On 7 November, 2012, the Central Labour
Court acquitted the case deeming that SSO’s guide-
lines are not discriminatory as they follows the
administrative and policy line of the government to
serve the interests of migrant workers. The verdict
of the Court, however, sits in opposition to the
opinion shared by the International Labour Organi-
zation (ILO) which finds it the Circular to be in breach
of ILO Convention no. C-19. The SSO should thus
revoke these guidelines.

Also, the Court has failed to analyze the legality
of the circular, which is revealed in its claim that Mr.
Chalee failed to refer to its illegality while the case
was still being handled by SSO, and Compensation
Committee staff. As mentioned above, Mr. Chalee
did not concur with the verdict and appealed the
case. The appeal motion was passed on to the
Supreme Court on 4 February, 2013 and the case is
still under examination by the Supreme Court.

2.In 2012 Mr. Chalee filed an additional case
requesting damages from his former employers
including Mr. Thara Rittaeng, CP Retail and Wholesale
Co. (Lat Lum Kaew) and N S V Supplies and Enginerring
Co. The Court urged the parties to negotiate and to
come to a mutually acceptable deal. The Court read
out the verdict, based on the agreement reached
in which Mr. Thara, would provide damages of
the total sum of 5,000 baht, while CP Retail and
Wholesale Co. (Lat Lum Kaew) agreed to pay 100,000
baht to Mr. Chalee.

Mr. Chalee has withdrawn the case against the
NSV Supplies and Engineering Co. as it has since
agreed to pay him 90,000 baht to cover medical
expenses. After having received all compensation,
Mr. Chalee decided to return to Burma in September
2012.

Case Study: Employees Awarded
Severance Compensation after
negotiation

Fact: On 29 November 2013, eight migrant
workers employed by Joinsoon Electronics Manufac-
turing Co., Ltd., in Bang Phli, Samut Prakan Province,
had their employment terminated without any prior

notice. The migrant workers regarded the termination
as illegal. On 2 December, the workers took their
case to the Migrant Workers Rights Network (MWRN)
and HRDF offices, requesting legal assistance.

On 2 December, 2013, at 8am, the coordinator
of the HRDF Migrant Justice Programme in Mahachai
together with representatives MWRN came to assist
the workers. Upon arrival the team found over one
hundred workers (still employed by Joinsoon
Electronics) had gathered to strike in support of
the unjust treatment against their former (eight)
colleagues. HRDF and MWRN staff thus proceeded
to provide the striking workers with information on
how to conduct their strike within the provisions of
the law.

On 2 December, migrant worker represent-
atives, representatives from HRDF and MWRN, and
representatives from the Joinsoon Electronics
Manufacturing Company sat down to discuss
possible solutions concerning the ‘unjust’ dismissal
of the eight workers. During the negotiations, the
company invoked a contractual clause it had with
the subcontractor which stated, “if any worker is
found to have failed to achieve their production
targets or have shown any improper behavior, the
company (Joinsoon Electronics Manufacturing Co.,
Ltd.) shall be able to terminate their employment
immediately, while the subcontractor is obliged to
provide a replacement” [SIC].

HRDF’s representatives advised the group that
according to the law, workers must be notified of
the termination of employment 15 or 30 days prior
to receiving wages/payment for services and that
immediate termination is not permitted. HRDF went
on to inform the parties that the company is obliged
to provide warning letters to employees in the event
of mistakes or un-met targets, and that should
immediate termination occur, workers are entitled
to severance pay

The company argued in reply that it was not
liable in the case as the employees were employed
by the subcontractor, not (directly) by the company
in question. HRDF informed the company that, given
the available facts and legal information, the com-
pany can indeed be held liable as the employer as
per the labour protection law, and if the company
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Photos show the atmosphere during the strike by employees and negotiations, with assistance from HRDF and MWRN

refuses to provide severance pay, the workers are
entitled to lodge a complaint to claim their rights
through the mechanisms provided by the Office of
Labour Welfare and Protection.

After negotiations, the company agreed to
provide unpaid wages to each of the employees;
around 4,000 baht, plus 6,000 baht as severance
pay-a total of 10,000 baht per worker. The eight

HRDF Anti Labor

workers, satisfied with the amount, did not wish
to pursue any additional legal action against the
company.

The case study illustrates the nature of relations
between subcontracted workers and their employers
and how the labour protection law treats them as
ordinary employees entitled to legal protection.

Introductions New Project

Trafficking Project

Anti Labour Trafficking will operate with the goal of assisting victims of human trafficking, particularly
those subjected to forced labour in Thailand (which is a sending, transit and receiving country for migrant

workers). Through legal assistance, the project will assist victims of human trafficking to access the criminal

and civil justice redress mechanisms and enable them to reclaim their legal rights.

Project objectives:

1. To help victims of labour trafficking to
access legal action (both criminal and civil justice
procedures and any other rightful legal entitlements
for survivors based on the principles of human rights
and the rule of law;

2. To educate, increase awareness and provide
survivors and potential targets from becoming victims
of human trafficking, particularly in labour trafficking
cases;

3. To cooperate and coordinate with govern-
ment agencies, civil society and non-governmental
organizations to ensure a consolidated effort towards
the effective prevention and suppression of human
trafficking, and to ensure the efficient operation of
a multidisciplinary team in accordance with the law
and human rights principles;
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4. To increase awareness among state and
civil society actors, as well as the general public, on
the importance of human trafficking in Thailand. To
encourage all sectors to collaborate to address
human trafficking, particularly in advocating the
institutional and legal changes needed for tackling
human trafficking.

Implementation

1. Project work involves screening labour
trafficking survivors (migrant workers), conducting
initial inquiries with survivors and collating legal
information and facts to help to bring about both
criminal and civil justice proceedings. Project activi-
ties are conducted to ensure that human trafficking
victims can; access their rights, appropriate legal
redress mechanisms, and participate in efforts
to collect evidence in legal cases (in order prove
liability in human trafficking) as per the 2008 Preven-
tion and Suppression of Human Trafficking Act.




Project work can involve offering legal
representation to victims, observation of the trial
and inquiry process, and the provision of redress to
survivors and co-plaintiffs. In addition, the project
staff will provide legal assistance (through the lodging
of legal action) in cases whereby human trafficking
victims are charged or become defendants in any
cases related to human trafficking.

2. The project will assist in compiling informa-
tion regarding case and legal action in human
trafficking lawsuits. Information collected in the
process of receiving legal complaints, rescuing and
assisting victims, police investigation, court trial and
post-trial (where compensation is received). Project
work aims to ensure that all of the above procedures
are conducted in accordance with correct legal and
human rights principles and address problems and
obstacles-both practical and conceptual-in an
attempt to launch legal action in human trafficking—
related cases.

Project staff will assist to analyze collected
information and publicize it, where appropriate,
among relevant state and public sector agencies.
Staff will seek to advocate legal changes/reform and
ensure that relevant legal enforcement agencies

The inspiration to work

and help migrant workers

to attain justice

carry out their duties effectively, while providing
genuine protection for victims.

3. Project activities will be organized to
maximize the dissemination of information and to
raise awareness on human trafficking issues among
the migrant worker community in Mahachai (who
are particularly vulnerable to human trafficking).
Victims of human trafficking will be provided with
information on how to seek initial assistance if they
or other workers have been exploited (or will be
exploited) by abusive treatment/practices.

4. To develop training modules for multidisci-
plinary teams to assist the prevention and suppres-
sion of human trafficking, including the production
of guidelines for state officials.

Curricula developed through the project will
be used in training workshops for participants from
state and private agencies based in Mahachai, Mae
Sot, Ranong, and Chiang Mai.

Feedback and suggestions made during the
training sessions will be explored in order to improve
the aforementioned guidelines and to ensure its
practical usage among the members of multidisci-
plinary teams.

Introduction HRDF Project Coordinators
under the program ‘Facilitate Access to

Justice for Migrant Workers’

Ms. Chanidapa Prakaiphet
(Coordinator for Labour Law
Clinic, Maesod)

| first learnt about the lives of
- migrant workers when | saw, first-
hand, the hardships they endured
in their quest to provide for their

; families. Even though the aspirations
of migrant workers are basic—a source of income,
enough food to sustain their lives and a safe place
to live-I saw that they were often taken advantage
of by those who perceived themselves to be of a
superior standing and those who sought to exploit
them by illegitimate means for their own benefit.
Yet, | despite this | saw that migrant workers were

scared to argue back and demand their rights.
| witnessed this kind of suffering in all the border
towns, and it was a form pain | knew intimately [as
| was a migrant worker myself]; a form of pain for
which-at the time-I did not know where to turn for
help. The exploitative situation around me drove me
to want to play a part in the social protection of the
elders close to me (this may sound a little selfish,
but I thought that if | could help myself then | could
help others). When | was given an opportunity to
work with HRDF, | was able to do this.

Our mission is not only to provide legal advice
and assist migrant workers to receive fair and just
treatment, but also to disseminate knowledge, to
build greater social understanding, and to force
society to change the attitudes which underpin the
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discrimination towards migrant workers. This will, at
the very least, provide a platform from which migrant
workers can start to protect their own rights.

Ms. Aye Mar Cho (Coordinator for
Migrants Justice Program, Samut Sakhon)

Before | started working for
HRDF, | entered into Thailand to work
as a labourer shelling shrimp. While
working, | had a similar experience
to many migrant workers today,
characterized by things like having to
leave the house [for work] while still
dark, fear of having my things stolen/taken, and

officials demanding money (even though | had the
correct documentation and paperwork). | experi-
enced rights violations myself, for example, when
my employer unlawfully confiscated my official
documents and work permit; an event which made
me extremely scared that | would be detained by
police and deported back to Burma.

While working as a labourer, | learned that
many of my coworkers had been involved in work-
place and motor-vehicle accidents and had not
received any compensation; partly due to the fact
that they did not believe they possessed the right
to make a formal legal complaint/case under Thai
law, and partly due to the fact that they were scared
that, should they make a case, they would be
dismissed immediately.

| thus made the decision to help my coworkers
and fellow labourers and started working as an
interpreter at a hospital in Samut Sakhon where |
worked to help improve their access to the health-
care system. After that, | had an opportunity to take
part in a knowledge—training course on human rights
and laws related to migrant workers rights. | was then
offered the opportunity to work at HRDF in Samut
Sakhon where | worked to take/receive new rights
complaints/cases from members of the local
community and provide basic consultation services
to assist these workers to access local-level justice
protection mechanisms, the social security and
workmen compensation funds, and claim their legal
rights in the courtroom.
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The assistance we provide extends to activities
like disseminating knowledge and providing advice
on how to access justice mechanisms (activities
performed in local communities). In addition to this,
| have been involved in cases involved with the
national verification process, whereby recruitment
agencies have exploited the vulnerable position of
migrant workers. | have also been involved in
supporting both the fight to obtain birth certificates
for the children of migrant workers and their right to
access education in Thailand. This is all done with
the hope that they will not become victims of
human trafficking.

Yolanda Tanakronsakul (Coordinator for
Migrants Justice Program, Chiangmai)

When | was a university student,
| learnt about the conflict in Burma. This
was the first thing that alerted me to
the Burmese refugee and migrant |
situation and the issues surrounding it.
After graduation, | knew | wanted to be
a part-if only small part-of building a

society which accepts differences; especially relevant
in Thai society where migrant workers are viewed as
criminals.

With these issues in mind, | came to work on
migrant rights at HRDF, which has fought-and is
fishting [among other issues] for migrant workers’
rights to access to the Workmen Compensation Fund
and the right to own a motor vehicle and driver’s license.

Together with the other members of the
organization, we have played a part in driving these
aforementioned issues forward. Our team has made
particular progress on the motor vehicle ownership
and right to obtain driver’s licenses. We have used
a range of methods (not only legal assistance) to
bring about change for the better. This has included
lodging lawsuits at the administrative court(s) and
organizing exchange/negotiation forums between
local government offices and migrant workers.

As a result of our work, the Department of
Land Transport has since allowed migrant workers
to own motor vehicles and-for those with the
correct passports/documentation-the ability to
obtain a driver’s license.




From 3-4 October, 2013, HRDF participated in the UN High- —
Level Dialogue (HLD) on International Migration and Development at
the UN headquarters in New York City, USA. The meeting provided a
valuable opportunity for UN partners to present policy recommendations

Activities
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and global level with a view to improving the migration governance. §
Together with the Migrant Forum in Asia (MFA) and the Migrant Working

.

Group (MWG), HRDF submitted national and regional-level recommen-
dations which will present the recommendations of various CSOs to national governments. Additional
information, draft policy recommendations and recommendations made during the meeting can be viewed

by visiting the links below:
http://hrdfoundation.org/?p=819
http://hrdfoundation.org/?p=816
http://hrdfoundation.org/?p=809

http://daccess—dds—ny.un.org/doc/UNDOC/LTD/N13/496/04/PDF/N1349604.pdf?OpenElement

On 25 October, an HRDF representative partic-
ipated in the Thailand National Preparation Work-
shop for the 6" ASEAN Forum on Migrant Labor
(AFML). Co-hosted by International Labour Organi-
zation (ILO) and the Ministry of Labour, the workshop
saw labour unions, NGOs and related state agencies
come together to articulate opinions on issues
related access to legal complaint mechanisms and
establishing a data collection and sharing system for
and on migrant workers.

From 20-21 November, an HRDF represent-
ative, in conjunction with NGOs and ASEAN-based
lawyers, participated in the Regional Conference
on Policing and Human Rights in Southeast Asia.
The event was organized by The Commission
for “the Disappeared” and Victims of Violence
(KontraS) and Amnesty International. HRDF, together
with other participants, issued a joint statement
calling for, “human rights-based policing”. The
full statement can be accessed below: http://
hrdfoundation.org/?p=833

On 17 December (photo#1)-on the eve of International Migrants Day—-Ms Aye Mar
* Cho, HRDF Project Coordinator, cooperated in presenting recommendations entitled,
‘Protecting Migrant Workers: Law, Policy and Access’. The presentation outlined major
issues affecting migrant workers and their families.

On 18 December (Photo#2)-International Migrants Day—A representative from
HRDF’s Mae Sot LLC office, together with other networks working for migrant workers’
rights, submitted a letter to the Mae Sot District Officer.

On 18 December (Photo#3)-International Migrants Day-a representatives from
HRDF’s Chiang Mai MJP office, together with other networks working for migrant workers’
rights, submitted a letter to the Governor of Chiang Mai

Press releases and letters from the above events can be viewed below:

http://hrdfoundation.org/?p=853

http://hrdfoundation.org/?p=850

http://hrdfoundation.org/?p=848
http://hrdfoundation.org/?p=848&lang=en
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Capacity Building for Network Members and
Migrant Worker Community-October, 2013
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On 29 October (photo#1) and 20 November (photo#2) respectively, volunteer para-legal aids who
had recently passed a training course on providing legal advice and consultation (the training provided by
HRDF’s MJP office in Chiangmai) visited a construction workers ‘camp’ in Chang Puek Sub—district, Muang
District, Chiang Mai Province, to disseminate basic knowledge about legal protection. On 22 November
(photo#3), the team visited Doi Saket sub-district-also in Chiang Mai—to assess the current situation in
relation to the issue of access to social security.

From 25-27 November, field officers from HRDF’s LLC in Mae Sot office conducted
a training activity for para—-legal aids working in Mae Sot. The training was designed to ensure
that those who passed the course are able to provide basic legal advice and recommenda-
tions to migrant workers in their communities.

In November, members of HRDF’s Chiang Mai LLC
office, together with representatives from the Migrant
Workers Federation (MWF), conducted a public relations
activity on the eve of the Tai New Year to disseminate
important information on topics such as the social security
and workmen compensation acts. The event was held at
the Palarn Temple in U-mong Sub-district, Muang District,
in Lamphun Province.

On 8 December, staff from HRDF’s MJP office in Chiang
Mai supported the leaders Migrant Workers Federation (MWF)
and local Thai labour unionists from Lamphun Province as
part of the three—-month, ‘School Leaders’ training project.
The project was conducted from October-December 2013,
with a total of 22 participants.
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Access to Justice and Rights Protection

for Migrant Workers in Thailand

The Human Rights and Development Foundation (HRDF) is a non—profit non—government organization
that aims to promote and protect the human rights of migrant workers and their families in Thailand.
Through the Access to Justice and Legal Protection Project and campaigns to promote the migrant workers’
potentials, HRDF has been working with several civil and state organizations at both national and
international levels, with the following objectives:

1 To achieve greater efficiency in protection 3 To prevent the migrant workers and
«Of the migrant workers’ rights through « their families from falling victims to labour
legal mechanisms and state channels (via petitions),  exploitation,

To enable the migrant workers to have 4 To educate Thai society about the

2 o better understanding of their human e Necessity of migrant labour in Thailand,

rights and access to the state’s protection and petition  in order to promote peaceful co-existence despite
mechanisms, racial and cultural differences.
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