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Message from Human Rights
and Development Foundation

Mr.Somchai Homlaor

Secretary General, Human Rights and Development Foundation

Introduction

Trafficking in persons is a chronic problem and has given rise to the pervasive and gross violation
of human dignity and human rights. Rested on the belief that “some humans are not human?, traf-
ficking in persons has been sprouting in various forms including slavery, extortion, forced labour or
services, forced sex work, organized begging, etc. It is an unlawful exploitation by one person against
another and has evolved into various complicated forms. It has become part of transnational orga-
nized crime and led to widespread money laundering. The phenomenon takes place in most of the
countries and certainly each of the countries has its different ways to prevent and suppress traffick-

ing in persons suitable to their own situations and legal regime.

As for Thailand, trafficking in persons is an issue which has been raised for discussion for a long
time and has become a concern consulted at the international, national, and regional levels as well
as at the provincial level with an aim to ensure effective prevention and suppression of trafficking in
persons and the protection of welfare of trafficked persons. Laws have been invoked for this purpose
including the 2008 Anti-Trafficking in Persons Act and others along with the reform of policies to
ensure that law enforcement officers are able to perform their duties in unity and suitably according

to domestic laws and international human rights obligations.

Since trafficking in persons involved both the pull and push factors, economically, socially and
culturally, and has been driven by globalization, its solutions have to be based on the review of the

multi-faceted aspects along with the protection of human rights.

The Human Rights and Development Foundation (HRDF)’s Anti Labour Trafficking Project (ALT)
realizes the importance and has therefore produced this report to review the situation of trafficking
in persons in labour sector in Thailand for 2014 and part of 2015. It aims to give reflection on the
incumbent state mechanisms to address trafficking in persons and how consistent they are as far as
Thailand’s international obligations are concerned. Also, it is and attempt to review any impediments
toward the protection of the rights, the respect of the rights and how to enable the protection of
the rights of trafficked persons become effective in practice. The Human Rights and Development
Foundation (HRDF) and the Anti Labour Trafficking Project (ALT) hope that content of the report shall
help to pave the way for effective solutions to address trafficking in persons, consistently with our

domestic laws and international human rights obligations.
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Background of the Human Rights
and Development Foundation (HRDF)

The Human Rights and Development Foundation (HRDF) was registered with the National
Cultural Committee on 28 November 2000 with the license no. T475 / 2543. It is located at 109
Suttisarnwinichai Rd., Samsennok, Hauykwang, Bangkok 10310.

It has been founded to carry out activities on five major purposes;

1. It is an independent human rights non-governmental organization.
2. It does not represent or speaks specifically for any particular groups, but performs its duties

to advocate the indivisible and universal human rights.

3. Human rights encompass the rights and liberties of people, the political and civil rights, the
social, economic and cultural rights, democratic right, environmental right, consumer right, the right
to free and fair election, the right to identity and self-government, human right to development and
the right to alternatives and the right of marginalized groups as recognized by the United Nations or

as provided for in international laws, declarations, treaties, or international customary laws.

4. It is politically non-partisan. HRDF is not a tool to acquire power or to support any particular

political parties, political factors, or political benefits of any group.

5. It realizes the relationship between development and human rights.

The objectives of the Foundation are as follows;

1. To promote and protect human rights, democracy and peace

2. To promote human rights standards, democracy and peace and to promote the

implementation and enforcement as per the standards

3. To promote the kind of development that helps to reinforce and protect human rights,
democracy and peace

4. To promote and protect the environmental quality and sustainable use of natural resources
and the rights of people concerning the natural resources
5. To promote and protect the right to freedom of expression, press freedom, and consumer

right as well as to work against unfair trade competition

6. To coordinate and cooperate with individuals and organizations working on human rights,

both state and private, to serve the aforementioned objectives
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7. To provide education, training, information dissemination, meeting, seminar, workshop,
investigation, situation report production, election observation, trial observation, review complaints

and legal help on cases serving the aforementioned objectives

At present, HRDF has been carrying out the following activities to serve the
objectives;

1. The Labor Law Clinic in Mae Sot District, Tak, receives complaints and provides legal help as
well as education on human rights for workers and coordinates with state and private organizations

to address the needs of workers facing injustices.

2. The Migrant Justice Program is located in Muang District, Chiang Mai and Mahachai, Samut
Sakhon, and receives complaints and provides legal help, as well as provide capacity building to raise
the awareness on human rights among migrant workers. Community-based activities are organized
to strengthen migrant worker groups and to advocate laws and policies for the eradication of

discrimination and for the promotion of the rights of migrant workers.

3. The Anti Labor Trafficking Project provides legal help to trafficked persons in labour sector,
organizes training and seminar to educate the public and to encourage them to get involved with
the effort against trafficking in persons as well as advocates laws and policies that ensure effective
enforcement of the law for the prevention and suppression of trafficking in persons for the promotion

and protection of the rights of trafficked persons in labour sector.
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Board of Directors of the Human Rights

and Development Foundation (HRDF)

To carry out the three major projects and to serve the objectives of the Foundation, the Board

of Directors has been set up to supervise the direction and review budget and expenditure of each

project. They also represent the Foundation during the consultation with outside individuals and

organizations as well.
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. Mr. Gothom Arya
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Part 1

Framework for reviewing
the human rights situations
regarding labour trafficking



Activities of the Human Rights and Development Foundation (HRDF) and the
Anti Labour Trafficking Project (ALT)

Human Rights and Development Foundation (HRDF) strives to organize activities geared toward
strengthening and protesting human rights, democracy and peace. We also aim to strengthen the
standards and enforcement of the standards. In response, various projects have been developed
under the umbrella of HRDF including the Migrant Justice Program (MJP) in Samut Sakhon and Chiang
Mai, the Labor Law Clinic in Tak Province and the Anti Labour Trafficking Project (ALT).

As for the Anti Labour Trafficking Project (ALT) (thereafter called “The Project’), it is part of an
effort to provide legal assistance to trafficked persons and to coordinate with state agencies to claim
the rights of the trafficked persons through criminal and civil judicial processes. Our lawyers and
attorneys have been working on strategic cases including cases concerning trafficking in persons
highlighting issues concerning the promulgation of the law, its enforcement, and the use of discretion
by law enforcement officer. It aims to scuttle and overcome restrictions for the effective enforcement
of the law and to expose and disseminate facts and recommendations to concerned state sector for

the reform of the law in accordance with the rule of law and human rights principles.

The project has been implemented successively for over seven years. Legal assistance has been
provided for trafficked persons in at least 18 cases, trial observation in at least 13 trafficking in persons
cases. Recommendations have also been developed based on the legal help experience for the
reform of the laws concerning trafficking in persons, particularly in light of the 2000 United Nations
Convention against Transnational Organized Crime and the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children as per the memo and recommendations
concerning the reform of the 2008 Anti-Trafficking in Persons Act which had been prepared by the

Law Reform Commission.38

Meanwhile, the Project has endeavored to implement activities to support law enforcement
to enhance rights protection of trafficked persons and to educate law enforcement officers
concerning the 2008 Anti-Trafficking in Persons Act. In collaboration with the Royal Thai Police,
a Manual for officers working on the prevention and suppression of trafficking in persons has been
written3? and handouts made to disseminate among law enforcement officers of the Act in
collaboration with the Ministry of Social Development and Human Security in Mae Sot District, Tak

Province and Ranong Province.

% See Memo and recommendations concerning the reform of the 2008 Anti-Trafficking in Persons Act prepared
by the Law Reform Commission, revised and published on 7 August 2015

39 See Manual for officers working on the prevention and suppression of trafficking in persons prepared by
the Human Rights and Development Foundation (HRDF)
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In addition, the Project provides for prevention activities for the migrant workers, particularly
those from Myanmar who are vulnerable and facing the risk to become trafficked persons. In
collaboration with the Migrant Worker Rights Network (MWRN), training on fundamental rights of
workers according to domestic law has been provided, and attempts have been made to help the
workers reclaim their rights through interventions made by the Labor Law Clinic in Tak, the radio
broadcast in both Thai and Burmese to educate the migrant workers and for exchange and answering

questions concerning labour rights in Mae Sot District, Tak Province and in Myanmar’s Myawaddy.

Criteria and frameworks for the assessment of the human rights situations in
trafficking in labour sector

During the implementation of the Project from 2013 — 2015, we realize the importance to review
the human rights situation regarding trafficking in persons in labour sector, particularly on the
prevention, prosecution and enforcement of the law to provide for protection and welfare of the
trafficked persons.

In addition, the Project has been monitoring, collaborating and supporting initiatives to address
trafficking in persons by state agencies with regard to the implementation of international obligations,
legislation, law reform, law enforcement, the use of discretion by officers and the implementation

of policy and coordination with private sector to address trafficking in persons.

Therefore, the Project realizes the pivotal importance of writing an annual report to review the
human rights situations in trafficking in labour sector aiming to inform general public about the current
situation of trafficking in persons in the country as to how every year the Thai state has issued
and implemented measures which bear both negative and positive impacts on the prevention,
prosecution, and enforcement of the law as well as the provision of welfare among trafficked persons
as provided for by the Constitution, statutory laws and international human rights obligations.

In reviewing the human rights situation, the Project compiles facts concerning human rights
situations in trafficking in persons in labour sector in Thailand which took place during 2014, partly
from the experience in the implementation of the project in 2015 against the backdrop of two major

frameworks including;

Frameworks which provide for the protection of the rights as per domestic laws and
international obligations including rights enshrined in domestic laws, the Constitution and the
following statutory laws;

1. Section 4 of the Constitution of the Kingdom of Thailand (Interim), B.E. 2557 (2014)

2. Chapter Il Rights and Liberties of Thai People and Chapter V Directive Principles of
Fundamental State Policies of the Constitution of the Kingdom of Thailand B.E. 2550 (2007)

3. The Penal Code
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The 2008 Anti-Trafficking in Persons Act

The Anti-Participation in Transnational Organized Crime Act B.E. 2556 (2013)
The Prevention and Suppression of Prostitution Act B.E. 2539 (1996)

The 1998 Labour Protection Act (1998)

8. The Ministerial Regulation no. 10 (1998) issued by the virtue of the 1998 Labour Protection
Act (1998)

N ok

According to the principle, the Thai state is obliged to carry our measures to provide for the
rights of the trafficked persons and concerned parties as well as to designate competent officers to
implement specifically each of the statutory laws. It appears that laws concerning fishery have been
enforced quite intensively. Also, the relationships between the employer and the employee and
their rights and duties have been governed by the Ministerial Regulation no. 10 (1998) issued by the
virtue of the 1998 Labour Protection Act (1998).

In addition, there are other statutory laws concerning the review of the human rights situations
recarding trafficking in persons in labour sector as far as the employment and maintenance of order
are concerned including the Working of Alien Act B.E. 2551 (2008) and the Immigration Act B.E. 2522
(1979), etc.

As for the rights which have to be protected as per the international obligations, they include
the rights recognized in various international human rights treaties to which Thailand is a state party.
At present, Thailand has made ascension to seven of the nine core international human rights treaties.

Nevertheless, concerning the situation of trafficking in persons in labour sector, there are
concerned international human rights obligations, instruments and protocols as follows;

1. The International Covenant on Civil and Political Rights (ICCPR) effective in Thailand since
30 January 1997

2. The International Covenant on Economic, Social and Cultural Rights (ICESCR) effective in
Thailand since 5 December 1999

3. The Convention on the Elimination of All Forms of Racial Discrimination (CERD) effective in
Thailand since 27 February 2003

4. The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)

effective in Thailand since 8 September 1985
5. The Convention on the Rights of the Child (CRC) effective in Thailand since 26 April 1992

6. The 2000 United Nations Convention against Transnational Organized Crime (UNTOC)
effective in Thailand since 29 September 2013

7. 15 ILO treaties including the Conventions on labour rights which have been issued and
ratified by Thailand
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8. The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, supplementing the United Nations Convention against Transnational Organization Crime
effective in Thailand since 16 November 2013

9. Recommendations concerning the situation of human rights from the Universal Periodic
Review (UPR)

In addition to the core treaties and protocols, there are other international human rights
standards on various issues developed by the United Nations as guidelines for countries to follow
And although having no legal binding like the treaties, the guidelines have generally been recognized
by countries and have often been incorporated when an effort is made to assess the situations of

human rights regarding trafficking in persons in labour sector in Thailand as appropriately.

Frameworks concerning the mandate of the state to promote and protect human rights
regarding trafficking in persons in labour sector as per the universally applicable international
laws including;

1. Obligation to respect means the state shall not intervene in the exercise of the rights by
people.
2. Obligation to protect means the state shall put in place measures to prevent the

infringement on the rights by third parties and if such violations occur, it is obliged to provide

remedies.

3. Obligation to fulfill means the state is obliged to work toward recognizing or guaranteeing
people’s rights by providing for legal and policy frameworks and putting in place measures to help
people to be aware of such rights and to help them to have access to and exercise such rights as

recognized in the domestic laws and Thailand’s international human rights obligations.

In the courses of writing this report in the review of the human rights situations regarding
trafficking in persons in labour sector, the aforementioned frameworks shall be applied to analyze
how much the Thai state has been doing to promote and protect various rights enshrined in the
Constitution and domestic laws as well as international treaties to which Thailand is a state party.
Also, it is an attempt to shed light on human rights violation and their causes, if the Thai state has
made any attempt to solve the problem, and how and how such implementations have led to the
practical protection of such rights. We also provide recommendations and possible solutions for the
prevention and suppression of the problems to the government and concerned agencies to ensure
that the rights recognized by the Constitution and international obligations are realized effectively

and concretely.
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Part 2

The review of the human rights
situations regarding trafficking

in persons in labour sector in 2014
and part of 2015



According to the 2014 annual report by the United Nations on Drugs and Crime (UNODC),*
trafficking in persons has become a global phenomenon, particularly in South and Southeast Asia
and Pacific where they have become the countries of origin sending trafficked persons for exploitation

in many other areas around the world and most of the victims are women and girls.

Among trafficked persons, 41% of them are victims of forced labour in East Asia and Pacific,

and as many as 85% in South Asia.

Therefore, the combating of trafficking in persons in labour sector, particularly in marine
fisheries including the commercial fisheries and their downstream industries, is an emerging challenge
for the Thai government in terms of the enforcement of the law, the prosecution and protection of
welfare of the trafficked persons. It requires integrated management among all sectors to achieve
the solutions to the problem.

By monitoring the Thai state’s effort to address trafficking in persons, we have found both
proactive and passive solutions applied to tackle the whole system of trafficking in persons. They
can be divided into the policy formulation and the translation into practice including the prosecution
and law enforcement, protection and rescued, prevention and collaboration with all sectors and

international cooperation.

Nevertheless, it is well realized that the promulgation of law, law enforcement and the use
of discretion of law enforcement officer as well as the guiding policies, apart from being compliant
with internal commitments of each of the operating agencies, have to respect the laws including

domestic laws and international human rights obligations to which Thailand is a state party.

Therefore, for the sake of the review of the human rights situations lutrafficking in labour

sector, the Project will consider the management of the state in three aspects including;

(1) Principle, concept, and mechanism applied by the state for the prevention of trafficking in
persons in labour sector

(2) Principle, concept, and mechanism applied by the state for the prosecution and law

enforcement to suppress trafficking in persons in labour sector

(3) Principle, concept, and mechanism applied by the state for the protection of welfare of

trafficked persons

As follows;

40 See United Nation Office on Drugs and Crime, Global Report on Trafficking in Person 2014
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1. Principle, concept, and mechanism applied by the state for the prevention
of trafficking in persons in labour sector

1.1 Criteria

- International Covenant on Civil and Political Rights (ICCPR), Article 8

- International Covenant on Economic, Social and Cultural Rights (ICESCR), Article 7

- United Nations Convention against Transnational Organized Crime (UNTOC) and Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children Articles 3, 5, 9
and 10

- Convention on the Rights of the Child (CRC), Articles 32, 34, 35 and 36

- ILO Conventions (only the relevant ones) including no. 105, 19, 29, 100, 138, and 182

- Recommendations concerning the situation of human rights from the Universal Periodic
Review (UPR)

- Constitution of the Kingdom of Thailand B.E. 2550, Section 32

- Anti-Trafficking in Persons Act B.E. 2551, Chapter 1 General Provision and Chapter 3 Powers
and Duties of the Competent Official

- Occupational Safety, Health and Environment Act B.E. 2011
- 1998 Labour Protection Act
- Ministerial Regulation no. 10 (1998) issued by the virtue of the 1998 Labour Protection Act

1.2 The situation of the prevention of trafficking in persons in labour sector

The Thai state’s operation concerning the prevention of trafficking in persons in labour sector
in 2014 has essentially been reported in the report of the Secretariat Office of National Committee
on Prevention and Suppression of Trafficking in Persons, Ministry of Social Development and
Human Security (MSDHS). It can be divided into three categories including (1) sexual exploitation
(2) exploitation through forced begging and (3) exploitation in labour. The action plans have been
laid down to implement the policies in collaboration between state agencies and state agencies and

Civil Society Organizations (CSOs).%!

Exclusively on the prevention of exploitation in labour and the prevention of trafficking in

persons in labour sector as a result, the detail can be described as follows;

4 See The 2014 Report of the implementation for the prevention and suppression of trafficking in persons
in Thailand by the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 45
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(1) Management of recruitment services*” The Ministry of Labour has attempted to strictly

enforce the laws concerning the recruitment and protection of those looking for jobs and related
laws by classifying between those domestic registered labour agents recruiting Thai persons and those
labour agents recruiting and importing migrant workers. The registered labour agents of migrant

workers are required to oblige by the required provisions according to the law.

As for migrant workers who often fall prey as trafficked persons in labour sector, the Department
of Employment requires that the recruitment agents of migrant workers have to be registered and
obtain licenses as per the Employment and Job-Seeker Protection Act B.E. 2528. As of 30 December
2014, there are 271 licensed agents.

2) Management of migrant workers*?, particularly workers from Myanmar Lao and Cambodia
who are protected with the issuance of work permits and the registration of alien persons which
provides for the more comprehensive protection of labour benefits while minimizes the rise of migrant
workers to become trafficked persons. In 2014 the number of migrant workers from the three
countries stood at 217,111 (Myanmar 123,156, Laos 15,179 and Cambodia 78,776 workers).

After seizing the ruling power in May 2014, the National Council for Peace and Order (NCPO)
has instructed the Ministry of Labour to collaborate with other concerned agencies to set up a one-
stop service center in all provinces. There, the employer can bring forth their migrant workers from
Myanmar Laos and Cambodia to register, receive ID cards, have health-checkup, buy health insurance
and apply for work permit for temporary employment. It is supposed to reduce exploitation in labour
sector and address the problems of trafficking in persons in labour sector. Each migrant workers shall

receive an ID card for non-Thai citizen and a work permit as well as be eligible for health services.

Such migrant workers shall be allowed to work until 31 March 2015 and have to undergo
nationality verification process and to obtain a passport from their countries of origin. In sum, they
shall be allowed to stay in the kingdom on a temporary basis and obtain a work permit though it is
required that each of the migrant workers has to work for the employer at a particular place and
they must be licensed workplaces. From 26 June until 31 October 2014, 315,880 employers had their
migrant workers registered at the number of 1,626,235. Meanwhile, the employers have tendered the

list of 96,182 migrant workers for nationality verification.

Each migrant worker is required to cover expenses including 900 baht for work permit, 180 baht
for TR 38/1 ID card, 500 baht for health examination and 1,600 baht for health insurance.

2 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 47

% See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 49
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Manasement of fishery workers and fishin a4

The Management of Fishery Workers® is composed of the policy to establish Fishery

Labour Coordinating Centers in seven pilot provinces*

aiming to manage the labour and the fishing
boats, provide for the protection of the patrolling, suppression, arrest and prosecution as well as
rescue, remedies and rehabilitation of victims from trafficking in persons. The Thai state plans to
upgrade the plans making them cover all 22 coastal provinces and for the Centers to place the

importances on protection labour in fishery sector.

Registration of fishery workers*' is a process through which migrant workers in fishery

sector are allowed to get registered. The results can be described as follows;

- According to the cabinet resolution on 6 August 2013, it was agreed to manage the
migrant workers from Myanmar, Laos, and Cambodia. The employers in marine fisheries are supposed
to get their irregular migrant workers registered twice a year and they shall be allowed to have
temporary stay in the country and shall be subject to repatriation within a year after that. In 22

provinces, 12,624 workers came to get registered.

- Registration with the One Stop Service Center for Migrant Workers based on the
policy of the NCPO and the number of fishery migrant workers who came to get registered in 22

provinces was 58,508.

Management of fishing boats*, as set out by the state to control the fishing boats and

prevent them from conducting the IUU fishing with detail as follows;

- Registration of fishing boats It was a collaboration among the Harbor Department and
Department of Fisheries to organize mobile units to accept the registration of fishing boats from 2010
onward. At present, the number of legally registered fishing boats is 46,722. Just in 2014, 3,316 new

fishing boats got registered, and another 8,355 get their permits renewed.

% See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p.51

% See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p.51

% Including Samut Sakhon, Rayong, Trat, Chumphon, Songkhla, Ranong and Satun

47 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 52

% See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 52

% See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 52
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- Improvement of database of fishing boats and fishery labour The government has
embarked on attempt to link up databases of fishing boats and fishery labour with the collective
effort of seven agencies including®® the Department of Fisheries, the Harbor Department, the
Department of Provincial Administration, the Royal Thai Police, the Marine Police Division, the Royal
Thai Navy, the Department of Employment, and the Department of Labour Protection and Welfare.
The databases covers information about the owners of the fishing boats, their licenses, sizes of boats,
licenses for prospecting fishing, and the workers as well as information regarding the inspection
of workers and fishing boats. The website has also been improved to accommodate retrieval of

information and it would be made accessible within the first quarter of 2015.

- Management of overseas fishing boats The Department of Fisheries is developing a
list of all Thai fishing boats operating overseas including their application for licenses, joint-investment
with foreign capitalists, and basic information of the boasts, the offloading of fishing catches from
overseas fishing boats at the Thai piers.

- Control and surveillance of fishing and protection of fishery labour which falls under
the action plan to address IUU fishing by the Thai state. Since 2015, the Department of Fisheries has
set out measures to control and monitor fishing to support the prevention and suppression of

trafficking in persons adhering to the policy frameworks set out in the new Fisheries Act.

Essentially, the action plans to address IUU fishing in Thailand require, for example, that
a Thai fishing boat from 30 GT and upward has to be installed with location tracking system and has
to be subject to the Port In Port Out (PIPO) regulation, etc.

4) Deterren rollin minimize trafficking in _persons®! The Thai state has placed the
importance on deterrent patrolling and concerned agencies have been instructed to patrol the areas
prone to be used by the syndicates for trafficking. The laws make it possible to order temporary
closure of a facility and if a state official has been found to be involved with and complicit with any

unscrupulous practice, they shall be disciplined and criminally punished.

- The five inspections by the Royal Thai Police including the visit, checklist, labour

inspection, raids and arrests

- Measure to control the immigration and emigration of persons by the Immigration
Bureau including the inspection and interview of person entering and exiting the country, the raids

to suppress irregular migrant workers

0 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 53

51 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 54
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- Combined-forces raids among concerned agencies including the Royal Thai Police, the
Department of Labour Protection and Welfare, the Department of Employment, the Department of
Fisheries and the Harbor Department. The raids have been carried out as per the NCPO orders
no.100/2014 and 101/2014 regarding the labour inspection of on-shore marine fisheries or off-shore
fishing boats by the Department of Labour Protection and Welfare and the inspection of
multidisciplinary teams. After the inspections, advice has been given and some employers and

workplaces are facing legal actions as well as the legal actions against migrant workers.

- Labour inspection by the Department of Labour Protection and Welfare including
the labour inspection according to the 1998 Labour Protection Act with an emphasis on workplaces
inclined to hire child labour and migrant workers or small workplaces, occupational and safety

inspections according to the Occupational Safety, Health and Environment Act B.E. 2011.
- Patrolling by the Royal Thai Navy including the patrolling, check points

- Measures to control fishing boats by the Harbor Department which ensure that the
fishing boats, workers and equipment are employed legally and according to the regulations set forth

by the powers and duties of the Harbor Department.

(5) Measures to improve labour protection®? for example

Measures for the protection of child labour A Memorandum of Understanding (MOU) has
been made with entrepreneurs in fishing, textile, sugar cane and sugar industries to assert the
conviction to make the supply chains free of child labour. This has been made with 119 workplaces
which employ 3,075 workers. Inspections have been carried out in 1,264 workplaces where child
labour was employed including 4,014 workers to ensure the protection and to verify if the conditions
of the workers have been arranged to meet the requirements in the 1998 Labour Protection Act or

not.

Thai Labour Standard (TLS 8001 - 2010) The Ministry of Labour has declared and imposed
the Thai labour standard claimed to have been developed based on international standards and
consistent with the international laws and standards concerning labour protection. At present, there

are 831 workplaces under this system.

The promotion of Good Labour Practice (GLP) The Department of Labour Protection and
Welfare, Department of Fisheries, Association of Retailers, and International Labour Organization (ILO)
have developed the GLP aiming for encourage entrepreneurs in shrimp and seafood processing
industries to adopt Good Labout Practice. After completing the requirements of the GLP system, such
entrepreneurs are eligible to apply for TSL 8001-2010 basic standards. At present, 178 workplaces

have expressed their interest and have signed a pledge to participate and comply with the GLP.

52 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 58
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Benefit claiming according to the 1998 Labour Protection Act As for the benefit claiming
and the review of complaints submitted by employees to the labour inspectors, 2,192 instructions
have been made to force the employers to compensate their employees. 124 legal cases have been
initiated against the disobedient employers. 15,420 workers have been assisted and have obtained
their due benefits for the amount of 352,939,478 baht including 1,378 migrant workers from Myanmar
for the amount of 20,619,235.53 baht, 57 workers from Laos for the amount of 2,636,538.99 baht and
144 workers from Cambodia for the amount of 1,081,191.00 baht.

Promotion and development of rpr ion network>® Supporting services have been
provided including translation hotlines and labour protection hotlines as well as legal counseling and
the establishment of centers to receive complaints from migrant workers. From July to December
2014, there were 79,796 calls made by the clients.

In addition, training has been provided for 13,534 workers in formal sector and 2,807 migrant
workers in formal sector for their capacity building and development of labour protection networking
along with the surveillance and monitoring of the use of child labour in Thailand starting from

Samut Sakhon and Songkhla.

1.3 The review of the situation concerning the prevention of trafficking in persons in
labour sector

Part 1 Development of state mechanisms for the prevention of trafficking in persons in
labour sector. According to the reports of the Secretariat Office of National Committee on Prevention
and Suppression of Trafficking in Persons, Ministry of Social Development and Human Security
(MSDHS), state mechanisms have been established to address trafficking in persons. They rely on the
powers and mandates of two major law enforcement agencies including the Harbor Department,
Ministry of Transportation and the Department of Fisheries, Ministry of Agriculture and Agricultural
Cooperatives and the Ministry of Labour with collaboration of the Department of Provincial
Administration, Ministry of Interior, the Royal Thai Navy, and the Ministry of Social Development and
Human Security playing supportive roles and concerned international organizations and business

entities.

In review of the performance of the law enforcement agencies according to the sections
including the management of recruitment services, the management of migrant workers, the
management of fishery workers and fishing boats, the surveillance to minimize trafficking in persons,
the improvement of labour protection measures and the promotion and development of the network

for labour protection, it shows that the effort to prevent trafficking in persons in labour sector has

3 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 59
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been improved and set to seek collaboration from other law enforcement agencies as well as the
enhancement of the protection of migrant workers who are vulnerable to become trafficked persons
in labour. A Memorandum of Understanding (MOU) has been signed and the labour protection
standards have been improved to comply with international labour standards and collaboration has

been made with international agencies and the labour networks and business entities as well.

Nevertheless, though the state agencies enforcing the law are able to report or show the
statistics, data and progress regarding their measures for the control and prevention of fishery
workers and fishing boats vulnerable to trafficking in persons in labour sector and the improvement
of standards for the protection and inspection to prevent their labour in such sectors from becoming
trafficked persons as well as to disseminate information and develop action plans in collaboration
with business entities and international agencies to demonstrate the progress which has been made
to manage and address trafficking in persons by the prevention of trafficking in persons, the Project
still finds every policy implementation, legal promulgation, law enforcement and the use of discretion
among the law enforcement officials have to abide by the human rights principles enshrined in the

international obligations and domestic laws of the Thai state with the following detail;

Part 2 An overview of human rights situations regarding the prevention of trafficking in
persons in labour sector. A trafficking in persons offence stems from the commission of an act or
omission of an act by one person against another which has as a result caused harm to the life, body
and liberty. In addition, the definition of trafficking in persons in Article 3 of the Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children includes exploitations by

forced labour or services as part of trafficking in persons as well.

Nevertheless, the Project has found that the distinct quality of exploitation as a result of forced
labour or services is the forms of exploitation related to all forms and all scales of employment,
particularly in Thailand many cases have stemmed from employments in marine fishery, marine
fishery downstream industry, and manufacturing industry. Therefore, the violations against trafficked
persons in labour sector happen as a result of both the regime of employment and the status of

being a trafficked person as well.

Therefore, any effort on the prevention of trafficking in persons in labour sector should be
geared toward reforming the policies, laws and employment conditions making them comply with

international human rights obligations, international labour standards and domestic laws.

Even though the rights of trafficked persons in labour sector are recognized in Article 8 of the
ICCPR which prohibits forced or compulsory labour and the employment has to entail the fair and
satisfactory working condition, particularly the guarantee of minimum wage and proper benefits
suitable for the kind of work as per Article 7 of the International Covenant on Economic, Social and
Cultural Rights (ICESCR) and the International Labour Organization Convention no. 188 concerning
work in the fishing sector (2007) and in compliance with domestic laws of the Thai state, particularly
1998 Labour Protection Act,
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The Project has found that given the economic development and the expanding investments
in Thailand, employments in formal and informal sectors have been expanding. Certain business
sectors which have high demand of labour are, however, shunned by workers, particularly the 3Ds

(Dangerous, Dirty, Difficult) including fishing and its downstream industry.

Given the hard working condition, long and strenuous work off shore, and uncompetitive
remuneration compared with other kinds of work, marine fisheries, particularly commercial fisheries,
suffer a shortage of labour supply from within Thailand and thus recruitment of migrant workers from
neighboring countries including Cambodia Laos and Myanmar has begun to address the labour
shortage. In addition, given that there is no plan among the entrepreneurs or employers as well as
concerned agencies to invest and development from labour intensive commercial fishing to
a modern business which is safe and cares for the quality of life of workers, rights violations in
Thailand shall continue unabated in breach of domestic laws, international labour standards and

international human rights obligations as mentioned above.

Part 3 An observation of human rights situations on the prevention of trafficking in persons
in labour sector. Regarding the development of state mechanisms for the prevention of trafficking
in persons in labour sector and human rights situations on the prevention of trafficking in persons
in labour sector, the Project has some observations to share regarding the human rights situations
regarding the prevention of trafficking in persons in labour sector as follows;

1. Benefits of the measures to manage migrant workers

Under the integrated effort of the measures to manage migrant workers as a result of the
National Council for Peace and Order (NCPO) Orders no. 70/2014 and 77/2014 aiming to minimize
labour exploitation and prevent trafficking in persons, the Project has found that the initial benefit
of the program is to allow irregular migrant workers to turn themselves in to the Thai authorities. It
helps the state agencies to control and monitor the migrant workers and come to terms with the
number of migrant workers working in Thailand and helps to bring the people into the protection
system as workers according to domestic laws and international obligations just like other kinds of

workers.

Therefore, the measure to manage migrant workers bears the effect in line with the
prevention of trafficking in persons as per Article 9 of the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children and Article 7 of the ICESCR based on the

following reasons;

1.1 It minimizes violation of labour rights It has been known that the unequal relationships

between employees and employers have given rise to the abuse of laboir or the violation of the
1998 Labour Protection Act. It is also a strong indicator for the problem of trafficking in persons in

labour sector. Migrant employees in marine fishing and its downstream industry are even more
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vulnerable to the problem given their lack of knowledge and awareness of their rights and a lack of

legal assistance when they need to claim their rights through the justice process.

In addition, the Project has found that some migrant workers have been lured to work in
fishing boats and they should be treated as trafficked persons since there have been no measures
to prevent them from becoming trafficked persons. They have been lured here by the agents in the
sending countries and traveled without the personal documents from their own states, no visas and
the stamps affirming their entry and staying in the country legally and no employment contract or

not even recognized as employees by the entrepreneurs.

Therefore, by allowing the irregular migrant workers who have already been employed
to surrender themselves and get recognized by the Thai state shall help to reduce the violation of
labour rights since they shall fall under the inspection of labour inspectors and shall be able to
complain when having any problem by producing their personal documents confirming their
identities and their employers. It is also an important mechanism through which other agencies
including the Harbor Department, the Department of Fisheries, and the Immigration Bureau to devel-
op further measures for the control and surveillance to ensure protection and prevention so that

the worker shall not become trafficked persons.

1.2 It is consistent with the management of fishing boats To enhance the effectiveness

of the comprehensive prevention of trafficking in persons in labour sector, the Thai state needs to
come up with measures for the control and surveillance of workers both working on shore and in
the fishing boats. Each measure, apart from having to rely on collaboration of state agencies, NGOs,
and business entities, should also emphasize the promptness in the management, the worthiness

and effectiveness of the implementation.

The Project has found that the state measures for the prevention of trafficking in persons in
labour sector have been overall complimentary to each other for both the fishing workers and the
fishing boats. It has created an incentive for decent fishing employment since the registration process
in each of the One Stop Service Centers for Migrant Workers has been designed to provide for clear,
smooth and swift management.>® It only takes about 30-45 minutes to get reach of the migrant
workers registered. In some provinces, the labour registration can cover as many as 2,000 workers per
day. Coupled with the improvement of the boat registration of the Department of Fisheries, it helps
to shed light on the actual number of fishing boats in Thailand. It strongly indicates how the Thai
state has made genuine attempts to prevent trafficking in persons, particularly among the migrant
populations which have given rise to the emergence of trafficking in persons outside the territory of
Thailand.

4 See Report from the observation of the One Stop Service Center for Migrant Workers by the Human Rights
and Development Foundation (HRDF)
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2. | imitations of the management of migrant workers

As a result of the integrated effort of the state agencies under the management of migrant
workers, the Project has found some limitations which affect the effectiveness of the prevention of
trafficking in persons in labour sector and give rise to obstacles making the Thai state unable to meet
the international obligations and international labour standards, particularly concerning the definition
of the prevention of trafficking in persons as per Article 9 of the Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children, Article 7 of ICESCR and the ILO
Convention no. 105 and recommendations concerning the situation of human rights from the
Universal Periodic Review (UPR) as follows;

2.1 Limitations of the management of migrant workers The management on migrant

workers is part of the implementation of policy set forth by the National Council for Peace and Order
(NCPO) in order to integrate the efforts among various sectors including the Ministry of Labour,
Ministry of Interior, Ministry of Public Health, the Royal Thai Police, etc. The Project has found that
such policy may have given rise to problems at the practical level. Firstly, there is inconsistency of
the policy since the government seems to emphasize coping immediate problems by declaring the

policy though there are restrictions and the necessity to review the situation, for example;

A lack of review of the status of migrant workers From our observation of the One Stop

Service Center for Migrant Workers in Songkhla and Samut Sakhon, the Project has found that given
the limited amount of time, the officers in each of the service center were so overwhelmed with
their work and were unable to verify completely the statuses of each of the migrant workers coming
for the registration.

As a result, the Project has found some migrant workers had already been granted
permission to work temporarily in Thailand including those migrant workers imported based on the
Memorandum of Understanding (MOU), yet they were there to register with the Stop Service Center
for Migrant Workers. Such redundant practice was not consistent with the purpose for the
management of migrant workers since it was only geared toward dealing with irregular migrant
workers. In addition, it has added more burden to the Thai state as the officers had to verify the
personal documents. This could well make them attain two statuses at the same time including
being granted the permission to stay in the Kingdom temporarily and being granted permission to

work in the Kingdom temporarily.

The Project has found that such limitation has significantly hindered the effort to prevent
labour exploitation and trafficking in persons; the redundant registration can give rise to confusion of
the status of a migrant worker making the concerned authorities unable to verify the genuine status
of a migrant worker. The documents issued to them can make it complicated when the workers
apply and assert their right to stay in the Kingdom temporarily, or when they apply for the right to
work in the Kingdom temporarily.
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A lack of access to labour law and immigration law The 1998 Labour Protection Act aims

to provide protection for all employees in the employment system regardless if a written contract
exists or not. Therefore, even if the employees are here as irregular migrant workers, they shall be
entitled to the protection as per the Act if they really work here and warrant the status of an

employee of a particular employer.

As for the migrant workers registered with the Stop Service Center for Migrant Workers,
though they shall enjoy the legal protection for having the relation as an employee of a employer,
the registration can even reduce the gaps and ensure that the migrant employees are able to exercise
their rights more effectively.

Nevertheless, the Project has found the migrant workers registered with the Stop Service
Center for Migrant Workers still lack the opportunity to learn about or come to term with their rights
as provided for by the 1998 Labour Protection Act and the Immigration Act, B.E. 2522 since all efforts
have been geared toward educating the employers who bring the migrant workers to the registration
only. It reflects how incomplete the plan for the prevention of exploitation and trafficking in persons
as there is no effort to instill knowledge among the migrant workers who themselves might become

victims of forced labour and are vulnerable to become trafficked persons.

2.2 The exploitation of migrant workers by illegal agents It has been widely known that

there has been exploitation of workers, particularly migrant workers from neighboring countries
including Myanmar, Laos and Cambodia, and the labour agents are the main contributor since they
function as a link between demand of labour by the employers and the demand of the workers to
land a job that makes them good money. Legal agents can operate as recruitment services. But
given the long borders between Thailand and its neighbors coupled with loopholes in the border
control, it has given rise to the emergence of illegal agents who have lured migrant workers and
smuggled them over into Thailand and from then on to the workplaces. Eventually, it lands the
migrant workers to the situation where they are subject to extortion, bonded labour, forced labour

and even trafficked persons for some instances.

The management on migrant workers by the establishment of the Stop Service Center
for Migrant Workers is an effort by the Thai state to short-circuit the illegal practice of the agent and

to impede the possibility to commit an offence of trafficking in persons.

Nevertheless, the Project has found that during the operation of some Service Centers®,
some agents disguised themselves as employers and have brought the migrant workers to get
registered. Even though as a measure of prevention, it requires that the person who bring the migrant

worker to register has to identify themselves as an employer or an authorized person to do so, but

% See Report from the observation of the One Stop Service Centers for Migrant Workers on Songkhla and
Samut Sakhon by the Anti Labour Trafficking Project (ALT), Human Rights and Development Foundation (HRDF)
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it has failed to completely prevent the problem.

The Project deems it fit that more stringent measures be put in place to verify the status
of the employer to prevent the exploitation of labour and the trafficking in persons making it more
effective beyond the border of Thailand and making it effective as per the International Labour
Organization Convention no. 105 and the recommendations concerning the situation of human rights

from the Universal Periodic Review (UPR).

2. Principle, concept, and mechanism applied by the state for the prosecution
and law enforcement to suppress trafficking in persons in labour sector

2.1 Criteria

- International Covenant on Civil and Political Rights, Article 8
- International Covenant on Economic, Social and Cultural Rights-ICESCR), Article 7

- United Nations Convention against Transnational Organized Crime (UNTOC) and the Protocol
to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Articles 3, 5,
9 and 10 and the Convention on the Rights of the Child (CRQ), Articles 19, 32, 34, 35 and 36

- ILO Standards (only the concerned no.) including no. 105, 19, 29, 100, 138, and 182

- Recommendations concerning the situation of human rights from the Universal Periodic
Review (UPR)

- Constitution of the Kingdom of Thailand B.E. 2550, Section 32

- The 2008 Anti-Trafficking in Persons Act, Chapter 1 General Provision and Chapter 3 Powers
and Duties of the Competent Official

- Penal Code

2.2 Legal action and law enforcement for the suppression of trafficking in persons in
labour sector

As for the implementation by the Thai state, particularly legal action and law enforcement for
the prevention and suppression of trafficking in persons in labour sector, it has been essentially
described in the report of the Secretariat Office of National Committee on Prevention and
Suppression of Trafficking in Persons, Ministry of Social Development and Human Security (MSDHS)

covering six topics resulted from the assessment of performance including;

(1) Law enforcement in justice process Overall, the Thai state has adapted its legal action
strategies and the law enforcement agencies have adopted the comprehensive strategy emphasizing

the role of multidisciplinary team in screening process to efficiently identify potential trafficked
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persons. An effort has also been made for effective investigation in order to expand the coverage to

more people who could be involved with the offence as a syndicate.

As for legal action and law enforcement for the suppression of trafficking in persons in labour
sector, the state tends to emphasize comprehensive collaboration for prevention among law
enforcement agencies to basically invoke their existing power to curb the opportunities and to
demotivate the commission of the offence.’® For example, the Department of Fisheries has been
instructed to get tough on checking the fishing licenses, the Harbor Department to check the boat
use licenses, the Department of Employment to check the work and work permits of migrant workers
and the Immigration Bureau to check the resident cards. As for the prevention for a person to become
trafficked person, the state has launched both measures to control and monitor persons working on
board in the boats and workplaces, particularly in marine fishing and its downstream industry. For
example, it allows the registration of migrant workers, the registration of fishing boats, provides for
boat inspection and inspection of workplaces concerning marine fisheries and others. As a result, the
number of trafficking in persons cases has significantly reduced from 2013, particularly trafficking in

persons in forced labour which has declined by 41.25%.>’

(2) Legal action and adjudication®® For trafficking in persons cases in the justice process handled

by the inquiry officer, public prosecutor and the Court, it was found that the number of cases has
increased. During 2008- 2014, the inquiry officer has received report of 1,576 cases, of which 725 have
been indicted and during 2010-2014, 490 have been tried and sentenced by the Court.

Just in 2014, the public prosecutors have indicted seven cases in trafficking in persons cases
including exploitation and forced labour. Though the Office of the Court of Justice has not provided
data showing the number of accused sentenced in trafficking in persons cases, it has turned out that

104 accused have been found guilty as per the 2008 Anti-Trafficking in Persons Act.>’

(3) Trafficking in persons situation®® Thailand remains the sending, transit and destination
country for trafficking in persons. Just in 2014, there were 595 trafficking in persons cases concerning
215 males and 380 females. By nationality, 247 victims are Thai, 108 Laos, 83 Myanmar, 29 Cambodia

and 101 other nationalities.

% See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 13

57 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 14

8 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 14

9 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 15

60 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 15 - 16
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Nevertheless, it should be noted that just in 2014, there were 47 trafficking in persons cases
concerning exploitation by forced labour. Most victims came from Cambodia and Myanmar. They had
been lured by unfamiliar agents to work in Thailand and then brought to various workplaces. The
folk from Cambodia have often been sent to industrial sector and factories whereas those from

Myanmar to marine fishing and its downstream industries.

intensity in law enforcement®® Throughout 2014, both state and private
agencies as well as international organizations working to tackle trafficking in persons in Thailand have
ramped up their effort by employing diverse measures and tools including the intense use of legal

action and law enforcement, for example;
Special policy to disallow bail for alleged offenders or accused by the Royal Thai Police

Forging international collaboration to undertake legal action The Royal Thai Police has
appointed and posted police attaché to Thai embassies in Myanmar, Cambodia and China (Yunnan)
and has collaborated with the UNODC to launch the PATROL and to set up coordinating border

center between Thailand neighboring countries including Cambodia, Laos and Myanmar.

Extradition The Royal Thai Police helps to compile basic documents and evidence needed for

the extradition in collaboration with the Office of Attorney General.

Bilateral collaboration on legal action, particularly through the law enforcement agencies
including the meeting for collaboration on trafficking in persons cases between staff from DSI and
police officers from Myanmar, consultation meeting on the management of the protection and rescue
services for trafficked persons, particularly for victims holding passports with wrong information of
one’s age, the collaboration among the Anti-Human Trafficking Division, Immigration Bureau, DSI and

officials from Laos.

MOU signed between DSI and UNODC to provide capacity building for personnel working at the
DSI’s Center to Combat Trafficking in Persons for two years

Screening of trafficked persons by the multidisciplinary team, persons conducting the interview
to screen potential trafficked persons and to refer the victims to the welfare protection under the
charge of the Ministry of Social Development and Human Security. Nevertheless, during 2014, based
on the screening of trafficked persons, it has emerged that the number of trafficked persons was 381,
which had reduced from 639 in 2013.

Property forfeiture by the Royal Thai Police and the Anti-Money Laundering Office, just in 2014,
107 cases have been under preliminary investigation, 50 under investigation and one which has seen
the forfeiture of the property. The Civil Court also ordered the forfeiture of property in one case as

a result of the commission of trafficking in persons worth 30 million baht.

61 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 17 -23
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An effort to combat corruption According to the Order of the National Council for Peace and
Order (NCPO) no. 68/2014 dated 17 June 2014 regarding the urgent measures for the prevention and
suppression of trafficking in persons and the solution of migrant workers, first phase, provisionally,
the measure has led to the legal action against state officials found to have neglected their duties

or have been involved with the commission of unlawful exploitation involving trafficking in persons.

In addition, in 2014, the Office of Public Sector Anti-Corruption Commission has initiated
investigation and taken legal action against state officials involved with one case of trafficking in

persons.

More intense roles of the Ministry of Justice to promote comprehensive effort on legal action
In 2014, an emphasis has been made on getting agencies in the justice process to closely collaborate
and integrate their databases on offences concerning trafficking in persons. The Thailand Institute of
Justice has got involved in promoting consultation among experts on legal action and representatives
from all agencies as well as organizing seminars to enhance the role of public prosecutor in
trafficking in persons cases and the integration of the combat against trafficking in persons as part of
the course syllabus for MoJ officials.

(5) Examples of legal action (Strategic Litigation)®? In 2014, the legal action strategies among

law enforcement agencies have been adapted as reflected in the following strategic litigations;

The investigation and replication of cases concerning trafficked persons forced into sex trade
in Tambon Don Hua Fo, Muang District, Chonburi: As a result, officials from the Anti-Human Trafficking
Division have been able to raid and arrest the perpetrators and rescue more victim in Chachoengsao,
Songkhla, Kanchanaburi, Suphanburi, Narathiwat, and Nong Khai.

The investigation and replication of the arrest of agents who become alleged offenders in
trafficking in persons cases concerning exploitation by committing forced labour against five children
from Laos in Prachuap Khiri Khan. Staff from the Anti-Human Trafficking Division have been able to
expand their investigation to uncover the agents who had smuggled migrant workers from Laos into

Thailand and they have also been charged on other four criminal cases.

The expansion of investigation to uncover trafficking in persons syndicate by police officials
from the Kantang Police Station, Trang, Previously, one alleged offender, a person from Myanmar has
been issued with arrest warrant for forced labour exploitation in fishing boats, but has not been
arrested just yet. Later, staff from the Anti-Human Trafficking Division have undertaken further
investigation in collaboration with DSI in other criminal cases and have made the arrest of the
persona and found that he had been implicated in other previous criminal offences. The effort has
led to the rescue of other victims in Trang and Satun.

62 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 23 - 28

SH1EVIUNISANUIFIA8MSIRADIVAUASOONIVNNKUIBIAIUIUTEUIBIRISOVIUTIUEE
maldwusnsais:k3nvusanAiannruielng: NscigndVSUIKUIAISY

o1 |



The expansion of investigation to uncover trafficking in persons ring in sex trade Staff from the
Anti-Human Trafficking Division have been able to rescue Thai women who have become trafficked
persons in Bahrain and it has led to the arrest of two alleged offenders who are labour agents from
Thailand.

The expansion of investigation to uncover forced labour in fishing boats The case of forced
labour of fishing workers in Ambon Island, Republic of Indonesia: DSI has been alerted and
collaborated with staff from the Ministry of Social Development and Human Security, Department of
Consular, Ministry of Foreign Affairs, the Royal Thai Police, Ministry of Labour and concerned agencies
to rescue 27 Thai workers in the first round, seven of whom could be identified as victims. The

warrants should be issued for the first group of perpetrators in 2015.

(6) A ion inst Thailand in the Trafficking in Persons Repor h A in 2014
rning the prevention of an ression of trafficking in persons in | r r%3 According
to the Trafficking in Persons Report by the USA in 2014, the Thai state has been described as being
reluctant to combat the issue and failing to meet the minimum standard regarding the US laws on

trafficking in persons. The following issues have been raised;

Rampant corruption among law enforcement officers, particularly law enforcement officers
concerning entertainment parlors and factories The US views that such corruption has significantly

contributed to a lack of effectiveness in the enforcement of the 2008 Anti-Trafficking in Persons Act.

Reshuffling of staff This has led to redundancy in the performance of law enforcement officers

including the reshuffling of officers working on trafficking in persons cases

Conflicts in the use of discretion by staff in multidisciplinary team It has turned out that the
police are the persons who can arbitrate and decide who should be regarded as trafficked persons
neglecting the view and input of social workers or staff from NGOs, particularly the case concerning
bonded labor

Collaboration between inquiry officer and public prosecutor continues to post an obstacle to
the success of the effort to combat trafficking in persons cases Given the lack of oversight of the
public prosecutor in the course of investigation, they therefore cannot supervise or advice the
inquiry officers directly concerning the compilation of evidence. They can only instruct them to
carry out further investigation. It has affected the use of discretion by the public prosecutor in the

indictment and the trial of the Court.

Allegations are abound that some officers have bought sex service from child sex workers who
are trafficked persons. The Thai state has not taken any legal action against the boat owner, the

captains, or officers involved with the trafficking in persons crime in fishing industry.

63 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 29 — 35
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2.3 Assessment of results of legal action and law enforcement for the suppression of
trafficking in persons in labour sector

Part 1 Evolution of state mechanisms in taking legal action and law enforcement for the
suppression of trafficking in persons in labour sector. Information concerning the legal action and
law enforcement for the suppression of trafficking in persons in labour sector is described in the
report of the Secretariat Office of National Committee on Prevention and Suppression of Trafficking
in Persons, Ministry of Social Development and Human Security (MSDHS). It shows how state
mechanisms have been devised to tackle trafficking in persons hinging mainly on the performance
of major law enforcement agencies including the Royal Thai Police, DSI, the Anti-Money Laundering
Office, the Office of Attorney General, and the Office of the Royal Court of Justice coupled with
supporting role from the Ministry of Social Development and Human Security, Ministry of Justice,

Ministry of Labour, Ministry of Transportation, Ministry of Agriculture and Agricultural Cooperatives.

Viewing the performance of the law enforcement agencies on issues concerning law
enforcement in justice process, legal action and adjudication and sentencing, trafficking in persons
situation, measures and intensity of law enforcement, legal action and other issues about Thailand
as mentioned in the US TIP Report, it is clear that there has been improvement as per the legal action
and law enforcement for the suppression of trafficking in persons in labour sector and input from

other agencies is being solicit to enhance the work on law enforcement under the Thai state.

Nevertheless, though the law enforcement agencies have been able to report or show progress
reports, statistics updates of the consultation and join action with other organizations and state
agencies, local CSOs and international organizations, the prevention against trafficking in persons and
suppression of perpetrators, it is deemed by the Project that the implementations of policy, the
legal promulgation, the law enforcement and the use of discretion by law enforcement officers have
to hinge on human rights principles as provided for in the international obligations and domestic laws

of Thailand with detail as the following;

Part 2 An overview of human rights situations regarding the legal action and law
enforcement for the suppression of trafficking in persons in labour sector. Regarding the legal
action and law enforcement for the suppression of trafficking in persons in labour sector, it has been
found that apart from an attempt to integrate the cooperation among law enforcement agencies to
reduce the number of trafficking in persons cases and enhance law enforcement for the preemption
of the offence, the Royal Thai Police as the primary office to investigate and take legal action against
trafficking perpetrators have changed its strategies on legal action, from a rush to increase the
number of cases to show off the success in law enforcement in 2013 to the extended investigation
of both the victims and the perpetrators who were labour agents, as shown in the sample of cases
in the report in 2014.
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From an overview of the strategic litigation, compliance with the 2000 United Nations
Convention against Transnational Organized Crime (UNTOC) which has set out a framework for legal
cooperation at the international level to combat transnational organized crime. Thailand has ratified
and acceded to the Convention and its Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children and has enacted the 2008 Anti-Trafficking in Persons Act
and the 2013 Anti-Participation in Transnational Organized Crime Act to prove its compliance in
terms of the prevention, investigation and legal action regarding the criminalization of four offences
according to the Convention including participation in an organized criminal group, the laundering of
proceeds of crime, corruption and obstruction of justice including the definition of ‘serious crime’ as
an offence punishable by a maximum deprivation of liberty of at least four years and the offence
related to trafficking in persons, should it be a translational offence and involved with organized
criminal groups.

For the investigation and legal action against perpetrators on trafficking in persons by the use
of forced labour, the integration of cooperation among agencies for the enforcement of domestic
laws, particularly Royal Thai Police and DSI has shown the progress and has expanded to the
collaboration for the suppression of trafficking in persons beyond the territory of the Thai state and
the government has emphasized the provision of capacity building for personnel in all sectors to

ensure that they are able to deal with the suppression of trafficking in persons.

Nevertheless, the Project has found that law enforcement officers at the operational level have
to deal with a number of constraints regarding the law enforcement as a result of the legal provision
itself and the use of discretion of competent officers in charge of the 2008 Anti-Trafficking in Persons
Act and other relevant laws. Such constraints have impeded the effort of the government to achieve
the objectives per the international obligations, particularly the definition of trafficking in persons in
Article 3 (a) and the status of trafficked persons in Article 7 of the Protocol to Prevent, Suppress and

Punish Trafficking in Persons, Especially Women and Children as follows;

Part 3 An observation of human rights situations regarding law enforcement and legal
action for the suppression of trafficking in persons in labour sector. In the context of the
development of state mechanisms for legal action and law enforcement for the suppression of
trafficking in persons in labour sector and human rights situations, some observations can be made
with regarding to the human rights situations as follows;

1 nstrain r the Pr Preven r nd Punish Trafficking in Person
E i Women and Children

Regarding the mechanisms for the enforcement, monitoring, control and reporting of the results
of the implementation of the Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children, particularly women and children, since the Protocol is

a complimentary statute to the 2000 United Nations Convention against Transnational Organized
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Crime (UNTOQ), it lacks a mechanism to monitor the implementations of state parties concerning the
reporting to the committee or experts, as provided for in the mechanisms of other international

instruments.

Therefore, even though Thailand has ratified the Convention and incorporated the content of
the Convention in its domestic laws, it is not obliged to report the results of its implementation

recarding the situation of trafficking in persons after its ascension to the Protocol.

2. Constrain rthe 2 Anti-Traffickine in Persons A

2.1 Interpretation of the definition of exploitation As Thailand has set out the 2008

Anti-Trafficking in Persons Act as the primary legal framework for the prevention, suppression and
protection of wellbeing of trafficked persons, it is most important to define the meaning of trafficking
in persons in the law and the acts culpable as a criminal act according to Article 5 of the Protocol

to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children

In the Act, the definition of trafficking in persons in Article 3 (a) of the Protocol has been
incorporated as the definition of “exploitation” as per Article 4 setting out the elements of crime in
trafficking in persons and Article 6. Though the definition in the Thai law regarding “trafficking in
persons” is similar to that of in Article 3 (a), but what constitutes as a trafficking in persons offence
in the Protocol are simply an ‘example’ whereas in Article 4 of the Thai law, it provides the examples
as the definite samples, therefore making it unable to cover new forms of trafficking in persons which
have evolved along with changes in society.

The adoption of the meaning of “trafficking in persons ” in Article 3 (a) for the definition
of “exploitation” in Article 6 has made the competent officers, particularly the inquiry officer, have
to define a person committing a trafficking in persons offence from the exploitation with ‘specific
purpose’ as provided for in Article 4 only. As a result, the law enforcement and competent officers

have to consider if bonded labor is a trafficking in persons offence or not.

In addition, the acts according to Article 6 including procuring, buying, selling, vending,
bringing from or sending to, detaining or confining, harboring, or receiving any person, by means of
the threat or use of force, abduction, fraud, deception, abuse of power, or of the giving money or
benefits to achieve the consent of a person having control over another person in allowing the
offender to exploit the person under his control, but whereas the act of “exploitation” has not been
committed, i.e., no forced labour or services, no forced-sexual services, or not any act of extortion

has taken place, would it be considered that the acts have been completed or not?

Also, the offence is often committed transnationally and the criminal elements are
similar to that of the illegal entry or stay in the kingdom per the Immigration Act, B.E. 2522, or human
smugsling including the Rohingya.

Therefore, if the officers fail to enforce the law properly, it may infringe of the rights of a

person who could be trafficked persons and warrant to have their human rights protected. It also
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compromises the efficiency in the law enforcement and legal action of law enforcement agencies.

2.2 Screening of potential trafficked persons The Project has found that the Thai state

has placed importance on the screening of potential trafficked persons as indicated in the approval
of the resolution from the meeting of the National Committee on Prevention and Suppression of
Trafficking in Persons no. 2/2014 on 12 December 2014 which required screening for potential
trafficked persons in all cases. It sets out as a good measure paving the way for criminal and civil
action and supports with the intent to enable the 2008 Anti-Trafficking in Persons Act to cover
investigation and legal action as provided for by the 2000 United Nations Convention against

Transnational Organized Crime (UNTOC) and the supplementing protocol.

Nevertheless, the Project has found constraints in the screening process of potential
trafficked persons which may have made the Thai state fail to achieve the purpose of both domestic

laws and @1dinternational obligations as follows;

Screening duration for trafficked persons Per Article 29 of the 2008 Anti-Trafficking in

Persons Act, the competent officer shall have the power to protect the person where there is a
reasonable ground to believe that he is a trafficked person for the benefit of welfare protection and
the acquisition of information. The competent officer has the power to take into custody such person,
but the custody shall not be over twenty four hours, though it can be extended by the permission
of the Court, but not for longer than seven days. But in practicality, it was found that the duration
was no sufficient for the review of evidence and facts including the verification of age of a potential

trafficked person using scientific method or even the screening of the victim.

Constraints of the multidisciplinary team The screening of potential trafficked persons is
handled by a multidisciplinary team comprising police officer, MSDHS officer, social worker, and NGO
staff. Sometimes, the number of the persons to be screened and the number of multidisciplinary
team are disproportionate. For example, a multidisciplinary team is composed of just a couple
members whereas there are well over 100 persons for screening. And in order to compete with the
limited amount of time, the process has failed to elicit the facts needed to prove that the persons

are trafficked persons.

In addition, in many cases, the multidisciplinary team has been given misinformation as

a result of poor interpretation service or even unethical interpretation service.

Nevertheless, the constraints are not attributed simply to external factors of the
multidisciplinary team, for some staff in a multidisciplinary team may accumulate the understanding
of the particular group of trafficked persons, particularly migrant workers from Myanmar Laos and
Cambodia and the information may be put in use in the screening of another group of trafficked

persons.

Constraints of the screened persons The persons subjected to the screening are potential

trafficked persons. It is important that such person provide the most accurate information in order
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that the multidisciplinary team can review and decide if it fits the elements of crime in the trafficking

in persons offences per Article 6 coupled with Article 4 of the 2008 Anti-Trafficking in Persons Act.

Nevertheless, the Project has found that a lack of understanding about the protection
mechanisms under the Ministry of Social Development and Human Security among the persons
subjected to the screening, particularly those who have been held in custody for a long time
pending the justice process and was unable to work as they had intended to for getting into Thailand.
As a result, even though the person could be vulnerable as a trafficked person, he may opt for
concealing or deviating some information in order to avoid deportation. Even if they have been
screened out as trafficked persons, they may refuse to accept the protection and even escape from

the welfare home.

Constraints in preliminary interview for the screening trafficked persons Give that at

present, the multidisciplinary team rely on a template to fill out the information on the screened
persons and it only concerns the criminal elements as provided for in the 2008 Anti-Trafficking in
Persons Act’s Article 6 and Article 4. Since the template only includes close-ended questions
and no elaboration about the offence could be made, i.e., the process of procuring or luring of the
trafficked persons and process in the exploitation. Such constraint from using the template could as
a result make the trafficked persons in complex form be ineligible as the victims during the screening

of the multidisciplinary team.
nstraints in th ion on trafficking in person

One of the activities the Project has been engaged with was the monitoring and observation
of the legal action on trafficking in persons cases by the state in order to determine how the
investigation and trial of trafficking in persons cases in the Court along with other remedies for the
trafficked persons have successfully help the effort to address trafficking in persons as a whole or

not.

The Project has observed a trial as a result of the investigation of trafficking in persons ring by
police officers of the Kan Tang Police Station, Trang. In this case, an alleged offender from Myanmar
was issued with arrest warrant for committing forced labour exploitation in fishing boats but he
remained at large. Later, officers from the Anti-Human Trafficking Division has collaborated with
officers from DSI who were working on another criminal case until it was found that the alleged
offender wanted was the same alleged offender in another case and it has led to the rescue of

other victims in Trang and Satun.

On this occasion, the Project’s staff have observed advance witness examination of the
trafficking in persons case at the Provincial Court of Trang and have approached police officer in
charge of the case and found challenges to undertaking legal action toward the perpetrators in order
to meet the objectives of the 2008 Anti-Trafficking in Persons Act and its compliance with the 2000
United Nations Convention against Transnational Organized Crime (UNTOC) and the Protocol to

Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children as follows;
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3.1 Cooperation of the trafficked person to provide information to the officer,
particularly during the rescue operation and the inquiry Initially, the police officer and other officers

who have rescued the trafficked persons from the place have found the victims failed to provide all
the information fearing that they could be held in custody for protection and thus unable to work

to earn their living.

Meanwhile, the police officer may feel concerned toward the lack of cooperation from
the trafficked persons since they are the main witnesses to provide them the information and to give
evidence to the Court to prove the existence of the acts of trafficking in persons offence. It is indeed
the main objective of the law enforcement and legal action to address trafficking in persons by the
Thai state.

Efficiency in the use of interpreter and access to justice In many cases monitored by the

Project, it was found the interpreters play a major role to help the trafficked persons to understand
legal process and the protection of their welfare by the state. In such case, the interpreters in the
screening process came from trafficked persons themselves. Still, they may not be able to understand
the whole process of work that took place on a fishing boat and during their work in the Court, they

may mistranslate certain words.

Such a lack of efficient interpretation compromises the ability of the trafficked persons
to defend themselves in the Court. It may also jeopardize legal action by law enforcement agencies

as well.

Legal action against the boat captain and the agent In this case, the police officer has
successfully launched a criminal action against the owner of enterprise, the boat captain and the

agent on trafficking charges. Nevertheless, the owner of enterprise and the boat captain denied the
charges during at the inquiry level. They did not even accept that the trafficked persons had been
employed by them.

Therefore, a legal issue to be considered is the liability of an employer, as the owner of
enterprise and the boat captain per the Ministerial Regulation no. 10 (1998), Article 3 which provides
that an employer means the owner of the fishing boat which has been used or consent for use by
other persons to undertake marine fishing and for benefit sharing. This shall exclude the owner of
the fishing boat who simply rent it out to other person and they themselves have nothing to do with
the fishing.

Therefore, the inquiry officer and the public prosecutor are obliged to compile evidence
to prove in the Court that the owner of enterprise was in fact the employer who collaborated with
the boat captain and enjoy sharing the benefit from the work of the employees or the trafficked

persons in this case.
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In addition, during 2014, the Project has observed trials of trafficking in persons cases and
provided legal help to trafficked persons in many cases. Apart from the constraints aforementioned,
we have found the state agencies still have to face other constraints in the course of their law
enforcement and legal action including the intra-coordination within and among the state agencies
and between state agencies and NGOs, constraint as per the duration of investigation when trafficking
in persons cases are accepted as a special cases and carried out by the DSI and the problem in

compiling the evidence from the crime scene, among others.

3. Principle and concept of the state mechanisms in the protection of welfare
among trafficked persons

3.1 Criteria

- The United Nations Convention against Transnational Organized Crime (UNTOC)

- The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, Articles 6, 7 and 8

- The Convention on the Rights of the Child (CRC), Articles 19, 32, 34, 35 and 36
- The International Covenant on Civil and Political Rights (ICCPR), Articles 8 and 13

- The International Covenant on Economic, Social and Cultural Rights-ICESCR), Articles 6

- The Convention on the Elimination of All Forms of Racial Discrimination (CERD)

- The recommendations concerning the situation of human rights from the Universal
Periodic Review (UPR)

- Constitution of the Kingdom of Thailand (Interim), B.E. 2557 (2014), Articles 32 and 40

- The 2008 Anti-Trafficking in Persons Act, Chapter 4 ‘Provisions of Assistance and Protection
of Safety to the Trafficked person of Trafficking in Persons’

- The 1998 Labour Protection Act

- The Ministerial Regulation no. 10 issued by the virtue of the 1998 Labour Protection Act

3.2 The situation of the protection of safety of trafficked persons

As for the implementations of the Thai state, particularly on the protection of safety of trafficked
persons, it is essentially indicated in the report of the National Committee on Prevention and
Suppression of Trafficking in Persons, the Ministry of Social Development and Human Security (MSDHS)

in ten main topics.
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However, in ‘the protection of safety of trafficked persons in labour sector’, the data is not
exclusively shown and is mixed with the protection of trafficked persons in general cases. The detail

can be described as follows;
1) The implementations for assistance and pr ion of traffi rsons®t.

The Thai state provides for the protection of trafficked persons according to the human rights
and humanitarian principle. The Ministry of Social Development and Human Security is chiefly
responsible for providing the assistance per the 2008 Anti-Trafficking in Persons Act, particularly
Article 33 covering food, accommodation, medical treatment, mental and physical rehabilitation,
education, skill training, legal assistance, repatriation to countries of origin or hometowns of the
person and legal action for damages claim. This is provided so in recognition of human dignity,

gender sensitivity, age, nationality, culture, tradition, rights and the need of the trafficked persons.

In order to achieve the objectives and the intent of the law, the Ministry of Social Development

and Human Security provides for the following services;

Provision of shelter for the protection of trafficked persons After the multidisciplinary team’s

screening, if the person is deemed a trafficked persons or potential trafficked persons, the officer
from the Ministry of Social Development and Human Security take the person to a shelter under the

Ministry’s charge in order to execute the actions per Articles 33 and 29.

At present, the Ministry of Social Development and Human Security provides nine shelters for
trafficked persons, make, female and children including the Protection and Occupational Development
Center (male), Chiang Rai, the Protection and Occupational Development Center (male), Pathumthani,
the Protection and Occupational Development Center (male), Ranong, and the Protection and
Occupational Development Center (male), Songkhla, Ban Song Kwae, Ban Nareesawat, Ban Sri Surat,

and Ban Phumiwet.

Hotline service To increase access to help, referral service and to receive complaints from
trafficked persons or other complainants, the Ministry of Social Development and Human Security
has established the Social Assistance Center and Hotline service 1300 Call Center, 24 hours, with

interpretation into five languages (English, Cambodian, Myanmar, Vietnamese, and Chinese).

Since its inception in October 2014, there have been 138 trafficked persons calling in for help.

Compulsory screening of trafficked persons in all cases According to the resolution of the
meeting of the National Committee on Prevention and Suppression of Trafficking in Persons no. 2/2014

on 12 December 2014, it was agreed that in order to effectively provide for the rights of a person
vulnerable to become a trafficked person, screening shall be applied in all cases of potential trafficked

persons.

64 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 36

S1BVIUNISANKIIAIENSIRADIUALASOLYNLNNKUEIA:IUDUTEUIEIAISOVIUTIUEE
maldwusnsais:k3nvusanAiannruielng: NscigndVSUIKUIAISY

| 100




Collaboration with NGOs for rights protection of the victim it is widely known that the rescue,

the receiving of complaint or the screening of trafficked persons have been done by the
multidisciplinary team in some cases in collaboration NGOs. At present, there are 17 NGOs registered
and approved by the Ministry of Social Development and Human Security to carry out the work for
the prevention and suppression of trafficking in persons including the Human Rights and Development

Foundation (HRDF).

2) The number of victim in the pr ion centers®®

In 2014, there were 522 persons identified through the screening process as trafficked persons.
Most of them were accommodated in the nine protection centers, though some are provided for by
NGOs registered as a shelter to offer care of the victim while the rest who were Thai had returned to

live with their families and community.

Of 303 victims living in the nine protection centers, there were 67 Thais and 236 non-Thais and

most of them were eighteen years old or 165 persons.

T <ion of medi 66

For trafficked persons in protection centers under the Ministry of Social Development and
Human Security, they shall be entitled to medical services including medical checkup, mental service,
age verification, first aid, and hospitalization. The information has been used to develop the plan to
provide for individual clients. In addition, the Protection and Occupational Development Center (male)

in Pathumthani even provides for family based services to the victim.

(4) Services for trafficked children®’

If the protection centers found a trafficked person was a child, the officer shall apply the
principle and procedure which upholds the best interest of the child starting from the screening, the
informing of the rights in the criminal justice process and individual child development scheme.
It shall be arranged for the child to have access to their parents or to arrange for their parental
visits in some cases. Special care shall be tailored to the meet the need of the child without relatives

or parents or cannot be safely returned to their families.
5) Legal services®®

The protection centers ensure that each trafficked person has access to legal assistance

and support to claim their rights in civil and criminal procedures. The social worker, lawyer and

8 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 38

% See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 40

67 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 40

8 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 41
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occupational trainer working at the protection centers and for NGOs collaborating in the
multidisciplinary team shall work by informing their rights, carrying out the investigation, conducting
witness examination (both advance witness examination and normal witness examination) and witness

protection, etc.
Interpretation services®?

The Ministry of Social Development and Human Security has added the interpretation service
in the operation to rescue trafficked persons, particularly for Burmese, Lao, Chinese, Viethamese and
English.

In addition, interpreter training has been provided to increase knowledge about trafficking in
persons, professional ethnics and to develop a directory of trained interpreters. As for interpretation
in indigenous or ethnic minority dialects, the Ministry of Social Development and Human Security
shall coordinate with foreign mission of the country or international organizations including UNICEF,

UNHCR, World Vision or language institutions to tap for help.

According to Article 37 of the 2008 Anti-Trafficking in Persons Act, a trafficked person shall be
entitled a relief to sojourn in the Kingdom and be temporarily allowed to pursue an occupation.
In 2014, 57 victims are able to look for work outside the protection centers including

construction, gardening, domestic work, etc., and earned in total 139,800 baht.
laiming for the rights of the traffi rsons 't

A trafficked person is entitled to receive compensation according to different laws including
the 2008 Anti-Trafficking in Persons Act, the 1998 Labour Protection Act, and the 2001 Act for the
Granting of Compensation to Aggrieved Parties and the Accused in Criminal Cases, as follows;

- 463 trafficked persons provided with remedies from the Fund for the Prevention and
Suppression of Trafficking in Persons for the amount of 3,748,031.57 baht

- 57 trafficked persons provided with indemnity as a result of being a victim of trafficking in
persons offences for the amount of 8,613,340 baht and 19 other Thai victims receiving the assistance
from abroad for the amount of 22,549,171baht

- 39 trafficked persons provided with the overdue wages from the employers for the amount
of 758,527 baht

% See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 41

0 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 41

" See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 42
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- 53 trafficked persons provided with compensation for being a victim in a criminal case for

the amount of 1,590,000 baht

R riation of the non-Thai victim heir hometown 2

After the trafficked persons have received the mental and physical rehabilitation and become
normal and ready to return home, the Ministry of Social Development and Human Security shall
coordinate with the countries of origin to send the victims back to their hometowns. Based on the
bilateral collaboration between Thailand and Myanmar, Laos and Cambodia, just for 2014, 397

trafficked persons have been repatriated by the merit of the agreements.

In addition, to ensure safe repatriation, the authorities in the countries of origin have to report
back to Thailand the aftermath of the repatriation. For Myanmar and Laos, the Thai state has also
coordinated with state and private agencies in the countries of origin to monitor the situation of the
victims and to report their social reintegration during the Case Management Meetings, in order to

prevent the relapse of the trafficked persons to become a victim of human trafficking.

The One Stop Crisis Center (OSCQ) is a policy by the government to set out the guidelines for
concerned government agencies to integrate their effort to provide for the need of the people in
four priorities including unwanted pregnancy, trafficking in persons, child labour and violence against

children, women, people with disabilities and older persons.

In 2014, 123 complaints regarding trafficking in persons have been received by the OSCC.

3.3 Assessment of the protection of safety of trafficked persons

Part 1 Evolution of state mechanisms for the protection of safety of trafficked persons.
Information regarding the implementation on the protection of safety of trafficked persons is described
in the report of the National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS) showing how state mechanisms have
been coping with the issue of trafficking in persons relying chiefly on the structure of the Ministry of
Social Development and Human Security, particularly the implementation of Chapter 4 ‘Provisions
of Assistance and Protection of Safety to the Trafficked person of Trafficking in Persons’ per the 2008
Anti-Trafficking in Persons Act.

2 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 43

3 See the Secretariat Office of National Committee on Prevention and Suppression of Trafficking in Persons,
Ministry of Social Development and Human Security (MSDHS), p. 44
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The Ministry of Social Development and Human Security has categorized the implementations
for the assistance and protection of trafficked persons into the number of victims receiving protection
in the protection centers, the provision of medical services, the provision of services for trafficked
children, the provision of legal service, the provision of interpretation service, the relief for a trafficked
person to sojourn in the Kingdom and to temporarily pursue an occupation, the claiming of the rights
of trafficked persons, the return of non-Thai victims to their hometowns and the One Stop Crisis
Center (OSCQ). It is clear that the protection of safety of trafficked persons in labour sector has been
provided similarly to the treatment for trafficked persons in other categories. All trafficked persons
are entitled to all rights as provided for by Chapter 4 of the 2008 Anti-Trafficking in Persons Act if they
live under the care of the protection centers run by the Ministry of Social Development and Human

Security or the NGOs in some cases.

The Thai state has attempted to accelerate the effort to provide for protection of safety of
trafficked persons making it more effective and comprehensive including support for access to
humanitarian assistance and legal assistance. In so doing, the Thai state has to be responsible for all
trafficked persons by ensuring the earmarking of financial and human resources, and facilities to care
for the trafficked persons until they are repatriated to their hometowns or countries of origin.
In addition, in 2014, the Ministry of Social Development and Human Security has upgraded the system
for assistance and protection of safety of trafficked persons by outsourcing to bilateral cooperation
with the countries of origin to seek the care for trafficked persons including holding meetings to
monitor the victims and the report back of social reintegration during the Case Management Meeting,

among others.

Nevertheless, even though the Ministry of Social Development and Human Security has been
able to report and show statistics and progress of the assistance and the protection of safety of
trafficked persons in collaboration with other organizations including NGOs and international organi-
zations regarding the progress in addressing the issue of trafficking in persons by protecting the
safety of trafficked persons, the Project deems that all the policy implementations, law enforcement
and the use of discretion of the law enforcement officers have to abide by the human rights principles

provided for in international obligations and domestic laws with the following detail.

Part 2 An overview of human rights situations concerning the protection of safety of
trafficked persons. Concerning the implementations for the protection of safety of the trafficking
victims, it was found that apart from an attempt to enhance the performance of the protection
centers under the Ministry of Social Development and Human Security in the protection of trafficked
persons on both humanitarian and legal assistance, the agency with its chief mandate to provide for
and protect the safety of trafficked persons has adapted its strategies to look after trafficked persons,

from providing merely immediate help with no consideration of the consequences after the persons
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are repatriated to their hometowns or countries of origin, to seeking bilateral cooperation with some
countries including Myanmar and Laos to monitor and report the conditions of the trafficked persons.
Apart from ensuring comprehensive help in terms of the protection of safety of trafficked persons,

it has helped to prevent the persons from becoming victims again.

Regarding the protection of safety of trafficked persons in 2014, the tendencies are found to
be consistent with the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children trafficking in persons. The Protocol, apart from fixing measures for the
prevention, investigation, legal action and prosecution of trafficking in persons cases as provided for
in the 2008 Anti-Trafficking in Persons Act, it also proposes remedies to be provided for the trafficked
persons as a victim of the trafficking in persons offences. It proves to be immensely useful for law
enforcement officer to consider which cases would fall into the category of trafficking in persons,

which is a criminal offence as well.

Regarding the protection of safety of trafficked persons, Article 6 of the Protocol states that
each State Party shall consider implementing measures to provide for the physical, psychological
and social recovery of victims of trafficking in persons, including, in appropriate cases, in cooperation
with non-governmental organizations, other relevant organizations and other elements of civil society
as well as to propose legislative measures or other measures to ensure the minimization of

exploitation in any forms by any person.

Though the integration of cooperation within the Ministry of Social Development and Human
Security has made some progress and led to cooperation with the countries of origin and human
rights organizations for the protection of safety of trafficked persons, the Project has found that the
Thai state tends to put the importance on the protection of safety of trafficked persons for the sake
of witness examination in the justice process rather than treating the trafficked persons as the

genuine victims who deserve comprehensive remedies to serve the intent of Article 6 of the Protocol.

Since there is no clear guideline as to the remedies for the trafficked persons, particularly
migrant workers from Myanmar, Laos, Cambodia and the Rohungya, and given a lack of facility to
help the trafficked persons to have access to appropriate remedy, it happens that some trafficked
persons have refused to cooperate with the staff from the Protection Centers or police officer. In
some cases, the Project has found that the trafficked persons have even escaped from the Protection
Centers. Such constraints have become an obstacle for the Thai state to provide for and meet the
objectives in the international obligations, particularly the protection of trafficked persons as per
Article 6 and the status of trafficked persons in receiving states in Article 7 of the Protocol to Prevent,

Suppress and Punish Trafficking in Persons, Especially Women and Children, as follows;

Part 3 An observation on the human rights situations regarding the protection of safety

of trafficked persons. From pondering the evolution of state mechanisms for the protection of
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safety of trafficked persons and an overview of the human rights situations regarding the protection
of safety of trafficked persons the Project, some observations toward the human rights situations can
be made as follows;

1. Constraints in the implementations to provide for the protection of trafficked persons The

Thai state has provided for financial and human resources and facilities for trafficked persons who
want to seek the protection through the assistance and protection of safety under the charge of the
Protection Centers of the Ministry of Social Development and Human Security, and in collaboration
with the NGOs in some cases.

Though the nine Protection Centers under the Ministry of Social Development and Human
Security have been upgraded with the capacity to accommodate an increasing number of victims
and the staff there including social workers, lawyers and psychologists have been helping to provide
for the trafficked persons during their staying there, but with regard to the result of legal assistance
for the trafficked persons in some cases, the Project has found that some trafficked persons are not
willing to receive the protection or to be accommodated in the Protection Centers since the
beginning. Some have even run away from the Protection Centers pending the legal process. Some

reasons can be explained as follows;

1.1 The trafficked persons who are not willing to receive the protection or to be accommodated
in Protection Centers Amongst these trafficked persons, they have often received help or have sought

for help from NGOs. The main reason that made them shun the help from state was a lack of
understanding and a lack of trust in the assistance process and the protection of safety which
could have resulted from their not receiving clear information since the beginning and their
misunderstanding that the Protection Centers were like detention centers. Also, in view of the intent
of the trafficked persons who are migrant workers and want to work, being accommodated in the
Protection Centers would make it impossible for them to work and as a result, some victims are not

willing to receive the protection or to be accommodated in the Protection Centers.

Such trafficked persons

have often been rescued by either the police or the multidisciplinary team, and have all been
transferred to the Protection Centers. Nevertheless, the main reason that has prompted them to
escape was related to the procrastination of the legal process, i.e., they were supposed to wait for
the interrogation by the inquiry officer, or for witness examination in the Court. Though advance
witness examination has been used to minimize the waiting time, it has not worked successfully in
all cases.

In addition, there were also some other complications including conflicts among the trafficked
persons housed in the Protection Centers, religious constraints, getting bored for not having the
income, or even being subjected to harassment from the agents or outsiders. All of these have

prompted them to take the leave.
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The Project has found that a lack of financial and human resources is something the Thai state
can replenish, but it is also important to bridge the gaps of understanding toward the legal process
among the trafficked persons.

2. Constraints in the provision of legal services At present, the Ministry of Social Development

and Human Security provides legal services for trafficked persons in various forms including having
permanent lawyers stationed in the Protection Centers and seeking collaboration with the NGOs to
provide access to lawyers and attorneys among the trafficked persons. The legal services are part of
the legal assistance to empower the trafficked persons helping them in the course of claiming for

their due rights according to the law in bother civil and criminal cases.

Since the provision of legal assistance for trafficked persons, particularly trafficked persons in
labour sector, is @ major mission of the Project over the past seven years, the Project has the
following observations to make;

2.1 Efficiency of the legal assistance provided by the state The legal process in trafficking in
persons cases, particularly criminal cases, begins when the trafficked persons or the authorized

person report the case to the police. Nevertheless, since trafficking in persons offences are an offence
against the state, the inquiry officer initiate the legal action by themselves. Therefore, the legal
assistance process should start from the inquiry level to the trial level and even after the verdict has

been delivered.

Nevertheless, the Protection Centers can provide legal services for the trafficked persons by
assigning lawyers or social workers to carry out preliminary investigation and coordinate with the
inquiry officer. But when the case reaches the trial, the victim may not have their legal representative
to claim their rights or to coordinate with the public prosecutor. In some cases, particularly the
highly sensitive trafficking in persons cases including the trafficking in persons of the Rohingya, it is

utmost important that a legal representative is provided for to ensure consistent and effective legal

assistance.
2.2 Efficiency of the provision of legal assistance by NGOs At present, there are a few NGOs

which provide legal assistance, legal representation and lawyer for the trafficked persons since the
work requires a high degree of expertise and a deep understanding of the changing situation of
trafficking in persons in Thailand. Therefore, legal assistance by NGOs has failed to meet the demand

of the trafficked persons.
2.3 Funding support for legal assistance The Project has found that legal assistance provided

by either state agencies or NGOs has been impeded by financial constraints including the fees for
lawyers, attorneys, and other expenses to ensure the trafficked persons have access to the justice
process. The longer the legal process gets protracted, the more the expenses. Meanwhile, both state
agencies and NGOs cannot guarantee their success in winning the case in the Court. Therefore, legal

assistance has still not been developed to its fullest potential.
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3. Constraints in interpretation As aforementioned that during the course of legal action and
law enforcement, the competency of interpreter plays an important role to ensure access to justice

among the trafficked persons. As to the protection of safety of trafficked persons, it was found that
there have been constraints regarding the number of interpreters and interpretation service,
particularly its lack of competency and an insufficient number of interpreters including in the
languages of Myanmar and Rohingya. Most of the Protection Centers have to seek additional support
from NGOs. In some urgent situation, they have to resort to the use of people from other professions
to help to interpret in the languages of Myanmar or Rohingya. As a result, there is a risk that

interpretation was wrong or deviated and the miscommunication with the trafficked persons.

Though the Protection Centers attempt to hire interpreters to work permanently, they have
to face budgetary constraints. Also, Rohingya interpreters tend to get into a conflict with Myanmar

trafficked persons.

4. Constrain in permission for the traffi rson relief journ in th
rarily allow r n ion As said, the trafficked persons are
entitled to the right to sojourn in the Kingdom and if they are able to speak Thai and willing to work,
the Protection Centers can approach the workplaces or employers to recruit trafficked persons to

work while waiting for the legal process or the repatriation.

A chance to pursue an occupation is a hope shared by all trafficked persons who have it across
into Thailand. But given their language constraint, a number of entrepreneurs and employers refuse

to hire them.

Nevertheless, the Project has found that a chance to pursue an occupation is a major
motivation to discourage trafficked persons from escaping from the Protection Centers. In one such
case, the Project has provided legal assistance to two trafficked persons from Myanmar and they
were later placed in the Protection and Occupational Development Center (male) in Pathumthani.
While waiting for over one year during the advance witness examination, the trafficked persons have
got the chance to work and earned some income. Both were willing to stay and cooperate well with

the authorities and showed no inclination to run like other fellow trafficked persons.

5. Constraints in the claiming of the rights of trafficked persons Apart from the money the

victims should receive from the Fund for the Prevention of and Suppression of Trafficking in
Persons per the guideline in the 2008 Anti-Trafficking in Persons Act, the trafficked persons who are
employees in any kind of business are entitled to receiving the wages and benefits as provided for
by the 1998 Labour Protection Act. Only trafficked persons employed in marine fishery are subjected
to the Ministerial Regulation no.10 (1998), though all of the employees are subjected to the 1979 Act
on Establishment of the Labour Court and Labour Dispute Procedure with some interesting legal

points as follows;

.1 Constraints of the 1979 Act on E lishment of the L r rtand L r Di
Procedure Wage demanding by the employees including the trafficked persons is an important
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demand to protect their right since they are a vulnerable population and are deprived of the
leverage to advocate for the bargaining of decent employment and living condition. In fact, the
trafficked persons simply want to benefit from a decent living and they have been subjected to the
exploitation. Being victims of trafficking in persons, they are made unable to fend for themselves
while having to wade through many steps prior to their being deportation. Along the way, they have
lost their confidence and self-esteem. When they fail to have justice in their demand for the due
wages or other due benefits, they can feel hopeless. They cannot quite understand why it takes so
long in the process of legal action, and it takes even longer before they can return home. There have
been many unanswered questions they have to face and they cannot quite understand why since
the relationship between them as the employees with their employees had been proven, they are

still deprived of their due wages.

The legal action against the perpetrators on trafficking in persons offence varies to the
types of case and the jurisdiction. The trafficking perpetrators are often held liable criminally per the
Criminal Procedure Code, the 2008 Anti-Trafficking in Persons Act in the criminal court and per the
1998 Labour Protection Act in the labour court. But it should be noted that though legal actions are
pursued through different judicial avenues, they are all based on the same offence concerning
exploitation of the perpetrators in trafficking in persons, particularly forced labour which is quite
a tense form of exploitation. It is more intense than the relationship between employees and

employers in a normal circumstance.

Therefore, the dispute resolution process in labour cases cannot ignore the fact. Though
the intent and procedure of dispute resolution in labour cases in the labour court have been well
specified in order to suppress any dispute and maintain mutual understanding between the
employees and the employers, but the Project has found it not usable in certain context concerning
trafficking in persons cases since in such case the employees are mistreated as a victim in criminal
case as well, not just as an employee according to the labour law. Also, the employees were not
willing to create a relationship between employee and employer since the beginning. When the
dispute resolution process is applied, the mediator and concerned officers might may ignore or fail
to delve deeper in order to come to terms with the fact that the employees had been mistreated
as forced labour as well. It makes it even harder to meet the purpose of Article 38 of the 1979 Act

on Establishment of the Labour Court and Labour Dispute Procedure.

2 Constraints of r pr ion in marine fishin rthe 1 L r Pr ion A
According to the Act, protection of labour in marine fishing is provided for in Article 22 which is
related to the law enforcement of labour protection, not a waiver for the enforcement of labour
protection. It only states that agricultural work, sea fishing work, the work of conveying or loading
and unloading goods by sea-going vessels, homework, transportation work and other work as
prescribed in royal decrees may be prescribed in ministerial regulations as having labour protection

that differs from that provided in the labour protection law. For those not included in this list, the
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employers are obliged to provide the protection of their employees as provided for by the Labour
Protection Act. It provides for as such simply to ensure that labour in such sectors enjoy the
protection that is most appropriate to their working condition since such work is distinct from other

work.

In addition, based on the provisions, only the provisions on labour protection are
different from the 2008 Labour Protection Act whereas other issues not related to labour protection
cannot be changed. The interpretation of the Article may have given rise to an accusation that the
executive power has made amendment to the master law. For example, the definition given to
employer and wage could be a breach to or contrary to the main statute. For example, in Article 9
of the 1998 Labour Protection Act, if the employer willfully does not refund the wage or holiday pay
without proper reason, they are obliged to pay the employee the surcharge of fifteen percent per
annum on the money unpaid during every seven-day period. But according to the Ministerial
Regulation no.10 (1998), it provides that the employer only pay the surcharge at the rate of five

percent.

The Ministerial Regulation no.10 (1998) is a labour protection law for marine fishing
currently applicable. It has been issued by the virtue of Article 22 of the 1998 Labour Protection Act
which stats that the Minister of Labour have the power to prescribe any Ministerial Regulation as
having labour protection that differs from that provided in the 1998 Labour Protection Act. It aims to
ensure that workers in such sector are subjected to labour protection law that fits their working and
employment condition which may differ from other kind of work. The Ministerial Regulation provides
for labour protection of marine fishing, excluding marine fishing which employs less than 20 workers
and not applicable to fishing boats which operate outside the country successively longer than one
year. It also allows the employment of a child younger 15 years provided that either of their parents
or custodian are employed in the same fishing boats, of it the parents or custodians give their written

consent. However, in all cases, the labour inspection mechanisms are still applied.

In addition, the Ministerial Regulation fails to provide for various important aspects
of labour use in marine fishing including work break, minimum wage, compensation, welfare and
occupational safety as well as restitution and social security. There is not requirement for medical
checkup prior to boarding the fishing boat, training prior to the commencement of work on board,
certificate the affirms that capability of the boat captain, which are in fact the standards for labour
protection in fishing according to the ILO.

Nevertheless, in order to ensure the principle of labour protection covers all the
essence according to the ILO standards, there are many constraints in the Ministerial Regulation,
a supplementary law and no content can be promulgated beyond what is provided for in the 1998

Labour Protection Act.
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Part 3

Progress Report
of the Anti Labour Trafficking Project (ALT)
for 2014 - 2015



During 2013 - 2015, the Anti Labour Trafficking Project (ALT) under the Human Rights and

Development Foundation (HRDF) has implemented four major activities including;

1. Legal assistance for trafficked workers (Legal Advocacy)

The Project provides legal assistance for trafficked persons by coordinating with state agencies
to claim the rights of the trafficked persons through civil and criminal justice process with help from

lawyers and attorneys and their strategic litigation in three cases including;

Boonlap fish market case

Facts of the case: On 22 November 2013, staff and attorney of the Anti Labour Trafficking
Project (ALT) have been asked by the Protection and Occupational Development Center (male)
Ranong to provide legal assistance to victims in trafficking in persons cases as a result of forced labour
in fishing boats. The eight victims wanted to receive their wages since they were employees of the
employers and got into a labour dispute. The Project’s staff and attorney have provided basic legal
assistance for labour and criminal cases. They also wanted to give evidence through the advance
witness examination in a criminal suit against the agents alleged to have committed trafficking in

persons offences per the 2008 Anti-Trafficking in Persons Act.
L istan roVi
Civil suit (labour dispute)

Legal action issues:

On 28 November 2013, the eight victims with permission from the Protection and
Occupational Development Center (male) Ranong have authorized staff of the Anti Labour Trafficking

Project (ALT) to negotiate in a mediation to solve labour dispute.
Outcome:

As scheduled by the Labour Court Region 9, the parties have met in the mediation session
on 28 November 2013 at 10.00 in the labour dispute Black Case no. 226/2013 between Boon Lap
Fishing LP, the plaintiff v. the Department of Labour Protection and Welfare (1), Mrs. Wipawadi

Boonchai (labour inspector, 2), and the eight victims from Myanmar.

On the mediation day, the plaintiff by the Manager of the Boon Lap Fishing LP, the
prosecution attorney and the interpreter came to the Court, while the defendants included legal
officer of the Department of Labour Protection and Welfare, labour inspector and the eight victims,
under the care of the Protection and Occupational Development Center (male) Ranong with staff

from the Protection Centers and their interpreter.
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The mediation began with the Court explained through an interpreter to the eight
defendants about the mediation process for bother parties in order to they to negotiate issues
concerning the wages demanded by the eight defendants. The Court explained that if they could
reach an agreement, the defendants could receive the money and return today and there shall be
no more court hearing. But if the agreement cannot be reached, the hearing would commence with
witness examination and it might take a long time and it was uncertain if the Court would be able
to help the eight defendants to retrieve the full amount as requested by them or not since the Court

would have to consider all the evidence again during the trial.

The Court then asked the eight defendants if they were willing to seek a mutual
agreement on the amount of wages. Initially, the eight defendants insisted on receiving 28,000 baht
per the instruction of the labour inspector, but the Court made the offer to them at 20,000 baht.
The eight defendants then asked for 25,000 baht and the Court proposed 18,000 baht, the plaintiff
proposed 15,000 baht and the eight defendants proposed 20,000 baht. Then, the Court allowed staff
from the Protection Center and HRDF to bring the eight defendants outside for their private talk.

After the talk, of the eight defendants, two agreed to receive 15,000 baht each. Then,
a legal officer of the Department of Welfare and Labour Protection discussed with the six defendants
and later proposed 18,000 baht. Then, the plaintiff proposed 16,000 baht. After some talk, the six
codefendants agreed to accept 16,000 baht.

An out of court agreement has been made by the Court in which the plaintiff agrees to
paying the eight defendants 16,000 baht each on the mediation day and the eight codefendants have

received the sum on that day.

The labour dispute was resolved through the mediation which ended at 14.20.

Outcome of legal assistance: An out of court agreement has been made by the Court in which
the plaintiff agrees to pay the eight defendants 16,000 baht each

Kyaw Naing Lin case

Facts of the case: On 20 April 2014, staff from the Migrant Justice Program visited Mahachai,
Samut Sakhon, as they had been informed by the Migrant Worker Rights Network (MWRN) that Mr.
Kyaw Yae Naing had asked for help since his older brother, Kyaw Tan Naing and younger brother,
Kyaw Naing Lin had been lured to work as fishing workers at Warasin fish market in Chonburi. They
were held captive there and a ransom of 16,000 baht for each of them was asked for. Mr. Kyaw Yae
Naing thud had decided to pawn his passport to get the money to rescue his brothers as the boat

was supposed to run ashore today.
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After receiving the information, the Migrant Justice Program has coordinated with the Anti Labour
Trafficking Project (ALT) to acquire information about the fish market and the boat on which Mr. Kyaw
Naing Lin was working and contact local police for the rescue. According to the police, since during
the time, there was some local festivity in Pattaya, most police forces had been mobilized to
Pattaya, and since they had received the information too late, they could not help to investigate for
further information and to plan the rescue timely. Thus, they had asked the Anti Labour Trafficking

Project (ALT) to check again when the boat would run ashore again.

Staff from the Migrant Justice Program decided to rescue Mr. Kyaw Naing Lin immediately since
he sustained health problem and if he had to g¢o off-shore again, he would be in danger. The staff
have made the trip to Wasarin fish market and to pay 17,000 baht in order to redeem Mr. Kyaw
Naing Lin. They have reported the case on 26 April 2014 to the Subdivision 2, the Anti-Trafficking in
Persons Division by Pol Lt Col Manat Thongsimuang and have given initial information to the police

and would travel back to give more information on 28 April 2014.

On 3 May 2014, staff from the Migrant Justice Program was contacted by Mr. Kyaw Tan Naing
that the boat would run ashore that day, the police from Division 2 were informed and helped to
rescue Mr. Kyaw Tan Naing and the other victims. The perpetrators were charged for giving illegal
asylum to irregular migrant workers per the Immigration Act, B.E. 2522’s Article 64. The four victims
rescued included Mr. Tia, Mr. Auw Mint, Mr. Aung Joe Midyid, and Mr. Kyaw Tan Naing. They have
undergone the screening process by the police and then referred to the Protection and

Occupational Development Center (male) Pathumthani.

Legal assistance provided:
rimin it (trafficking in persons offen
Legal action issues:

Staff of the Anti Labour Trafficking Project (ALT) has brought Mr. Kyaw Naing Lin, one of
the victims in this case to file the case with the Subdivision 2, the Anti-Trafficking in Persons Division

to bring to justice the agent, Mr. Saw Tai on the following charges;

(1) Trafficking in persons offences per the 2008 Anti-Trafficking in Persons Act, since it

appeared that the boat crew had been subjected to exploitation including forced labour.

(2) An offence against liberty per the Penal Code’s Article 313 since the boat crew were
prevented from going outside the restricted area. And if they were not willing to work on the fishing
boats they had to pay 16,000 baht each for their freedom.

On this occation, Mr. Kyaw Naing Lin and Mr. Kyaw Tan Naing also authorized HRDF to file

the case as co-plaintiff should the case be indicted with the Court.
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Outcome:

On 30 March 2015, staff from the Anti Labour Trafficking Project (ALT) and the attorney
have travelled to the Bangkok Criminal Court to attend the advance witness examination. Prior to
the appointment, staff from the Anti Labour Trafficking Project (ALT) have approached Mr. Kyaw Naing
Lin and Mr. Kyaw Tan Naing to prepare them for the examination and found they still remembered

a lot of information.

At 13.00, the advance witness examination commenced with Mr. Kyaw Naing Lin to g¢o
first. Since at the time, Mr. Kyaw Naing Lin had not formally appointed the attorney as his legal
representative, the attorney could not attend the witness examination. The attorney could only ask
the public prosecutor to ask Mr. Kyaw Naing Lin about the compensation he would like to receive

and to have him identify the person who owned the boat from the pictures.

The witness examination was then resumed and this time the attorney asked to be
appointed as the legal representative of Mr. Kyaw Naing Lin. During the examination, he was asked
to confirm the identity of the boat owner from the pictures and he confirmed that this person was
the owner since he was always there at the fish market to take note of the catch they had made

and how much the catch had been sold for.

At present, both Mr. Kyaw Tan Naing and Mr. Kyaw Naing Lin have been repatriated to Myanmar.
Outcome of legal assistance: The case is pending at the inquiry level.

Muhammad Nuislam case

Facts of the case:

On 10 March 2014, the Immigration Division 6 made the arrest against Mr. Anas Hayimasae while
bringing Mr. Muhammad Nuislam, the victim in this case to Mr. Abdul Mungan, his relative. The victim
had been lured by the agent’s syndicate to work in Malaysia at the fee of 7,000 ringgit (around 70,000
baht) paid installments when arriving and working in Malaysia. The victim, therefore, agreed to come
with the ring and was put on board in a big boat together with other fellow Rohingyas around 350 of

them. The trip was made in six days and six nights.
L istan rovi
Criminal suit (trafficking in persons offences
Legal action issues:

The Songkhla public prosecutor filed the case against Mr. Anas Hayimasae, former
member of the Satun Provincial Administration Organization on the trafficking of the Rohingya with
exploitation and other acts akin to extortion per the 2008 Anti-Trafficking in Persons Act and for

holding a person captive for ransom, offence against liberty, and deprivation of liberty. Mr. Muhammad
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Nuislam, the victim in this case, has authorized Papob Siamhan, litigation coordinator of the Anti

Labour Trafficking Project (ALT) to be an interpleader in this case.
Outcome:

On 30 July 2014, the public prosecutor filed a petition to have advance witness
examination conducted in the Black Case no.52/2014 between the Songkhla public prosecutor v.
Mr. Anas Hayimasae. Only one witness, Mr. Abdul Mungan, the victim’s uncle, was examined since
on 27 June 2014 Mr. Muhammad Nuislam, the victim, has run away from the Protection and
Occupational Development Center (male), Songkhla. As to the advance witness examination, it was
found Mr. Abdul Mungan had nothing to do with this case. He simply received a phone call asking
for help from the victim and brought with him the amount of 70,000 baht for the ransom, though he
was able to negotiate to reduce it to 60,000 baht. The money was supposed to be handed over on
10 March 2014 in exchange with the victim at the Hat Yai Bus Terminal. On that day, two men drove
a pickup truck to pick up the money, Three hours later, Mr. Anas Hayimasae brought the victim over
to Mr. Abdul Mungan during which time the police officers intervened and apprehended the three

persons and brought them to the Immigration Division 6 for further questioning.

On 21 October 2014, it was the first witness examination of the Black Case no.1727/2014
between the public prosecutor, the plaintiff, the Human Rights and Development Foundation (HRDF)
authorized by the victim as interpleader v. Mr. Anas Hayimasae on charges concerning an offence
against liberty according to the Penal Code, and trafficking in persons according to the 2008 Anti-
Trafficking in Persons Act.

On the same day, the prosecution witness examination took place including Pol Maj Col
Thanusilp Duangkaewngam, who gave evidence that he was assigned to monitor the phone calls
made between Mr. Anas Hayimasae, the defendant and his ring and found the connection to the
case. On the day of the crime, Pol Maj Col Thanusilp was present when Mr. Abdul Mungan, the
victim’s uncle, handed over the money to the agent through to when the apprehension of the

defendant took place.

On 22 October 2014, three prosecution witness were examined including Mr. Chakrit
Longsama, the owner of the vehicle used for committing the crime, who gave evidence that the
pickup truck driven by the defendant to bring the victim over belonged to him and he had purchased
it from Ms. Manthana, wife of the owner of Boss Broker Co. at the price of 350,000 baht and the
ownership was transferred since May 2013. Mr. Chakrit then used the vehicle to do business with the
company. On 9 March 2014, he had his car parked at the office and boarded a boat to bring supplies
to the bird nest island. Then, the defendant used his car and later he found the defendant was

arrested with his car.

The next prosecution witness was Pol Cap Suwit Khongkham, an immigration officer, who was

checking information of the license plate of the vehicle used by the defendant to commit the crime.
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He gave evidence that fifteen days after the crime, he was assigned to find information about the
red license plate no. k 0443 Songkhla, since on that day, the white pickup truck with this license plate
was driven there to collect money from the victim’s uncle. He started from sending a letter asking
for help from the Songkhla Provincial Land Transport Office and received the information that the
license plate belonged to Ariya Motor Co. located on Petchakasem Road. He also found that the
license plate was handed over by the company to Miss Sirini Mat-adam who purchased the white
Honda Civic from the company. After retrieving more information from the civil registration database,
he contacted Miss Sirini and found she was delivering her child at a hospital. Her mother was asked
to bring Pol Cap Suwit to inspect the vehicle and found the red license plate no. k 0443 Songkhla
kept in the back of the car, not in hiding.

The next prosecution witness was Miss Sirini Mat-adam, the owner of the license plate which
was copied. The public prosecutor and the defense attorney were informed that Miss Sirini Mat-adam
leased the white Honda Civic from Ariya Motor Co. and was the owner of the red license plate no.
k 0443 Songkhla as she had given evidence to the inquiry officer during the questioning. So there
seemed to be no need to conduct further examination of the witness and her testimony at the

police level was enough for the trial.

On 24 October 2014, three prosecution witnesses were examined including Pol Sgt Maj Piyanand
Yimwan, police officer of the Scientific Crime Detection Bureau 9, who made a sketch of the perpe-
trators per the description by the victim and Mr. Abdul Mungan. Pol Sgt Maj Piyanand gave evidence
that he was asked to make a sketch of the picture based on the description made by Mr. Muhammad
Nuislam, the victim and Mr. Abdul Mungan, his uncle. Based on the description of the appearance,
he used the software to process the data and made the sketch to be furnished with the investigation

report.

The next witness was Mr. Sathit Sakhonrat, staff of the Protection and Occupational
Development Center (male), Songkhla. Mr. Sathit gave evidence that the officer from the Immigration
Division 6 has brought over Mr. Muhammad Nuislam to be admitted for protection per the 2008
Anti-Trafficking in Persons Act’s Article 33 and he was part of the multidisciplinary team to carry out

preliminary investigation and to demand compensation for the victim.

The next witness was Mr. Abdul Kalam, the interpreter, at the inquiry level. Mr. Abdul gave
evidence that he was hired by the inquiry officer to help with the interpretation in this case several
times. As far as he could recalled, the first time was at the Protection and Occupational Development
Center (male), Songkhla, then at the crime scenes (both at the camp where the victim was held
captive and at the Hat Yai Bus Terminal) and then with the inquiry officer and the victim during
the reenactment of the crime and when the sketch of the offender’s face was made and the

interrogation of the victim at the Hat Yao Police Staiton.

On 30 October 2014, the public prosecutor and the inquiry officer have announced to the Court
that they were unable to bring Mr. Muhammad Nuislam to the Court since he had run from the
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Protection and Occupational Development Center (male), Songkhla and Miss Mayuri Chekkham,
the witness who was in the vehicle the day the defendant was arrested. They had asked to put off

the witness examination to the next hearing.

On 25 December 2014, a prosecution witness was examined including Mr. Muhammad Nuislam,
the victim who gave evidence that he made his trip into the country as being solicited by the agent
ring. The trip was made on board the fishing boat with other Rohingyas, altogether 350 of them.
When they arrived there, the agent arranged for the Rohingyas to walk to a camp. The next day,
he was asked by the agent to contact his family to bring money to the agent. Thus, he called his
wife in Myanmar and his wife contacted her relatives in Malaysia who helped to contact Mr. Abdul

Mungan who was residing in Thailand to ask for his help.

The victim met the defendant for the first time on the day the arrest was made against him.
Three agents brought him over to the defendant at the pier where the defendant bought him food

and one cigarette. Then, he was brought to the crime scene where the arrest took place.

According to the victim, he decided to run from the Protection Centers since he had been
subjected to physical abuse by four Maynmars and threatened that if he did not run away, he would
be killed. Thus he decided to run from the Protection Centers and went to Malaysia with help from

another group of agents.

On 26 December 2014, a prosecution witness was examined including Pol Lt Col Chamnan

Phonkraipetch, the inquiry officer in charge of the case.

On 28 April 2015, since it was not possible to contact the last prosecution witness, Miss
Mayuri Jaekham, the Court has disposed of the witness and commenced the examination of defence
witness defence witnesses, the first of whom was Anas Hayimasae, the defendant. He gave evidence
that in 2014, the Satun Provincial Administration Organization was organizing an international kite
festival and he as member of the Provincial Administration Organization was asked to look after
delegations from Malaysia since he can speak Malay. He was then introduced to Mr. Abideen, a local
politician from Penang, Malaysia. Then, on 10 March 2014, Mr. Anat said he had received a phone
call from Mr. Abideen who asked him to bring a migrant worker from Myanmar to the Hat Yai bus
terminal claiming that the mother of the worker was seriously ill. Mr. Anat thus brought the Myanmar
worker to the Tam Marang ferry pier in Muang District, Satun, and together they were having some
food a convenient store prior to proceeding to the Hat Yai bus terminal where the uncle of the
worker was there to pick him up. Upon arrival, Mr. Anat was arrested by police and later was pressed

with the charges.

On 6 May 2015, the second defence witness, Mr. Amart Suprani, Director of the Bureau of
Education, Religion, and Culture, the Satun Provincial Administration Organization, was examined.
In sum, he gave evidence that during the 2014 international kite festival, he was asked to help
organize the event and was introduced to Mr. Abideen, a local politician from Penang, Malaysia via

Mr. Anas. Mr. Abideen had been participating in the international kite festival held in Satun for three
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years successively. The evidence from the witness simply attested to that the 2014 international kite
festival was indeed organized and that Mr. Abideen was a real person.
ivil_sui
Legal action issues: Action was made through two legal avenues including;

(1) To claim compensation related to the offence of trafficking in persons per the 2008 Anti-
Trafficking in Persons Act’s Article 35

(2) To demand indemnity as a result of being fatally harmed, mentally and physically affected
or being deprived of liberty in body as a result of the act of the defendant per the Criminal Procedure
Code’s Article 44/1

Outcome: When the public prosecutor filed the criminal complaint to claim indemnity per the
commission of the trafficking in persons offences for the victim, the act was carried out per the 2008
Anti-Trafficking in Persons Act’s Article 35. A meeting was held by the multidisciplinary team to
determine the amount of indemnity for the victim and the request has been made as part of the
criminal litigation.

Qutcome of legal assistance On 25 August 2015 at 13.30, the Provincial Court of Songkhla found
the defendant guilty as charged and sentenced him to 22 years and six months and ordered the
forfeiture of all exhibits held by the competent officer and to provide the plaintiff the amount of
126,900 baht for compensation.

2. Trial observation in trafficking in persons cases

The Project has been monitoring the trials of trafficking in persons cases, both civil and criminal
suits, and found interesting legal issues concerning the promulgation of the law, law enforcement
and the use of discretion by the law enforcement officers as well as important policies of the Thai
state which affect migrant workers vulnerable to become victims of trafficking. We observed two

cases and one policy as follows;

JDP case

Facts of the case:

In November 2009, the Mirror Foundation was informed by the International Labour
Organization (ILO) about the case of five migrant workers from Myanmar who have been lured to
work on fishing boats by agent ring from Myanmar. They were asked to contact the DSI to rescue
the Myanmar migrant workers lured by the agent ring to work in fishing boats in Trang and nearby

provinces.

On 23 November 2009, the DSI and Immigration officers have investigated and launched the

rescue operation of 51 migrant workers who were held captive and forced to work by JDP Co. by

SH1EVIUNISANUIFIA8MSIRADIVAUASOONIVNNKUIBIAIUIUTEUIBIRISOVIUTIUEE
maldwusnsais:k3nvusanAiannruielng: NscigndVSUIKUIAISY

119 |



Mrs. Jitlada Sirsanit and Mr. Sutthisak Pamonwisit, as managing directors. Located in Tambon Kantang,
Kantang District, Trang Province, the company provides a fish market and food processing plant.
It was found that irregular migrant workers were used as forced labour being held captive, subjected
to physical abuse and accommodated in the compound of the fish market belonging to the

company and were prevented from going outside.
From the victim screening for trafficked persons, it was found that;

Group 1 (screened by police officer) includes 15 victims of trafficking put under the care of
the Protection and Occupational Development Center (male), Songkhla. The victims were helped
to report the case to the inquiry officer at the Kantang Police Station against Mr. Yao (Myanmar
nationality) and Mr. Somsak Engchuan. Later the case against them was indicted by the public
prosecutor to the Provincial Court of Trang and on 21 January 2010, the Court ruled in the Black Case
no.102/2553, Red Case no. 133/2553 that

Mr. Yao, a Myanmar national, defendant no.1, was found guilty for committing trafficking in
persons offence per the 2008 Anti-Trafficking in Persons Act’s Article 6 and 52 first paragraph and for
enslaving the person or causing the person to be in the position similar to the slave per the Penal
Code’s Article 312. He was sentenced to four years but given his pleading suilty, the imprisonment

was reduced to two years and.

Mr. Somsak Engchuan, the defendant no. 2 was found guilty per the Immigration Act, B.E. 2522
and was sentenced to two years and fined for 40,000 baht but given his pleading guilty, the
imprisonment was reduced to one year and a fine of 20,000 baht with the imprisonment suspended

for two years.

Group 2 (screened by the officers from the Ministry of Social Development and Human
Security) includes 35 workers under the care of the Protection and Occupational Development
Center (male), Songkhla, and were later referred to the Protection and Occupational Development

Center (male) Ranong

At present, the Anti Labour Trafficking Project (ALT), HRDF, still provides legal assistance and
the 12 victims want to file the case against;

1) JDP Co. by Mrs. Jitlada Sirsanit and Mr. Sutthisak Pamonwisit, as managing directors
2) The agents including Mr. San Kyaw, Mrs. Mamiasan and Mr. Tan Thong
Legal assistance provided
rimin it (trafficking in persons offen
Legal action issues;

On 2 April 2553 the victim group 2, 12 of them (who did not want to pursue a legal action)
have authorized Mr. Prawit Prompul, Director of the Protection and Occupational Development
Center (male) Ranong and/or Mr. Theerawuth Sribut and/or Miss Sutthasini Nookaew and/or

Mr. Kritsada Sanyadi and/or Miss Waraporn Uthairangsee to file complaint with the inquiry officer at
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the Kantang Police Station against the JDP Co. by Mrs. Jitlada Sirsanit and Mr. Sutthisak Pamonwisit,
as managing directors and the labour agents including Mr. San Kyaw, Mrs. Mamiasan and
Mr. Tan Thong on the following charges

(1) Complicit in trafficking in persons per the 2008 Anti-Trafficking in Persons Act’s Articles
6 and 10 as it appeared that the exploitation including forced labour was committed against the crew

in the fishing boat per Article 6 and the crime was committed by three persons and upward.

(2) Detaining or confining per the Penal Code’s Article 310 since the accommodation of
the workers at the JDP Co. and the fish market were used for holding the workers captive when they
got ashore and had their rest before embarking on another trip off-shore. While being held captive
in the fish market, they were monitored by Mr. Yao and Mr. San Kyaw. According to the victims, when
a worker tried to run and was caught, the person would be subjected to physical abuse by Mr. Yao
and Mr. San Kyaw.

(2.1) Enslaving per Penal Code’s Article 312

(2.2) Physical abuse per the Penal Code’s Article 295 (only some victims\)
Outcome:

On 15 June 2009, Mrs. Jitlada Sirsanit and Mr. Sutthisak Pamonwisit, managing directors of JDP
Co., the alleged offenders, met with the inquiry officer at the Kantang Police Station to acknowledge
the charges and they both denied all the charges.

On 9 July 2553, DSI decided to designate the case as the special case no. 251/2553 according
to the resolution of the Special Case Committee no. 5/2553 on 23 June 2010. The case is pending
the investigation of the inquiry officer at the DSI.

On 21 June 2011, the Criminal Court conducted the advance witness examination prior to the
indictment of the Black Case no. 0S8/2011 between the public prosecutor, Department of Special
Litigation’s Division 1, Office of the Attorney General (OAG) v. JDP Co. by Mrs. Jitlada Sirsanit and
Mr. Sutthisak Pamonwisit, and other, altogether seven of them. One witness was examined including
Mr. Aowen or Yao or Nai, though the examination could not be finished in one day since the attorney
of the alleged offenders wanted more chances to cross-examine. Thus, the next advance witness
examinations were scheduled on 25-28 October 2011, though the hearing on 22 June 2011 was

cancelled at the request of the attorney of the alleged offenders.

On 29 July 2011, the Provincial Court of Trang conducted the advance witness examination
prior to the indictment of the Black Case no. 0S8/2011 between the public prosecutor, Department
of Special Litigation’s Division 1, Office of the Attorney General (OAG) v. JDP Co. by Mrs. Jitlada
Sirsanit and Mr. Sutthisak Pamonwisit, and other, altogether seven of them. It was as requested for
by the DSI in the Special Case no. 251/2553 toward the Trang public prosecutor in order to bring
Mr. Yao, the custodian of the workers in the fishing boat of JDP Co. who was doing time in the Trang

prison to give evidence to the Court.
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On 25 and 26 October 2011, the Criminal Court conducted the advance witness examination
prior to the indictment of the Black Case no. 0S8/2011 between the public prosecutor, Department
of Special Litigation’s Division 1, Office of the Attorney General (OAG) v. JDP Co. by Mrs. Jitlada
Sirsanit and Mr. Sutthisak Pamonwisit, and other, altogether seven of them. The public prosecutor
brought Mr. Aowen or Yao or Nai to give evidence further from the previous hearing and the
examination could be completed that day including the examination of Mr. Kyawtuya or Tuya or Tu.
But since the cabinet announced that 27 - 31 October 2011 would be public holidays in Bangkok and
areas affected by the floods, the witness examination prior to the indictment on 27 and 28 October
2011 was cancelled and was rescheduled to 21 and 22 December 2011 and 13 January 2011, from

09.00 - 16.30. There were five more witnesses to be examined.

On 21 and 22 December 2011, the Criminal Court conducted the advance witness examination
prior to the indictment of the Black Case no. 0S8/2011 between the public prosecutor, Department
of Special Litigation’s Division 1, Office of the Attorney General (OAG) v. JDP Co. by Mrs. Jitlada
Sirsanit and Mr. Sutthisak Pamonwisit, and other, altogether seven of them. The public prosecutor
brought Mr. Wen Lai or Pla Daeng and Mr. So Nai to give evidence completely that day. The rest of

the witness examination was rescheduled to 12 and 13 January 2012.

On 12 and 13 January 2012, the Criminal Court conducted the advance witness examination
prior to the indictment of the Black Case no. 0S8/2011 between the public prosecutor, Department
of Special Litigation’s Division 1, Office of the Attorney General (OAG) v. JDP Co. by Mrs. Jitlada
Sirsanit and Mr. Sutthisak Pamonwisit, and other, altogether seven of them. The public prosecutor
brought Mr. Ae Jai or Ae or Kala, Mr. Ao Tuya and Mr. Wentonnai or Aung or Ao San U to give evidence
completely on that day and the public prosecutor announced that there would be no more
witnesses to give evidence. Thus, the advance witness examination prior to indictment was

completed per the 2008 Anti-Trafficking in Persons Act.

Case status: The advance witness examination prior to indictment was completed and later
the special case investigator has handed over the investigation report to the public prosecutor.
It turned out that the public prosecutor decided not to prosecute Mr. Sutthisak Pamonwisit on

trafficking in persons.

Civil suit

Legal action issues: Action was made through two legal avenues including;

(1) To claim compensation related to the offence of trafficking in persons per the 2008 Anti-
Trafficking in Persons Act’s Article 35

(2) To demand indemnity as a result of being fatally harmed, mentally and physically affected

or being deprived of liberty in body as a result of the act of the defendant per the Criminal Procedure
Code’s Article 44/1
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The timing for legal action: When the public prosecutor prosecute the criminal case,

To claim compensation for Group 2 of 12 victims related to the offence of trafficking in persons
per the 2008 Anti-Trafficking in Persons Act’s Article 35. A meeting was held by the multidisciplinary
team to determine the amount of indemnity for the victim and the request has been made as part
of the criminal litigation. During the advance witness examination prior to the indictment of the Black
Case no. 0S8/2011 between the public prosecutor, Department of Special Litigation’s Division 1,
Office of the Attorney General (OAG) v. JDP Co. by Mrs. Jitlada Sirsanit and Mr. Sutthisak Pamonwisit,
and other, altogether seven of them, the public prosecutor adduced on the claim of compensation
by submitting documents for the assessment of damage by the Department of Social Development
and Welfare, Ministry of Social Development and Human Security, to the Court as documentary

evidence to claim the compensation coupled with the evidence given by each of the victims.
L r legal action

Action: The employees are able to file complaint with the labour inspector at the Labour
Protecttion and Welfare Office per the 1998 Labour Protection Act’s Article 123 or file a case of labour
dispute with the Central Labour Court per the 1979 Act on Establishment of the Labour Court and
Labour Dispute Procedure’s Article 33. The compensation can be calculated based on the minimum
wage without overtime or holiday pay or overtime pay during holidays. Since they are homeworkers,
they are subjected to the Ministerial Regulation (1998) issued by the virtue of the 1998 Labour

Protection Act.
Duration: It can be done along with the filing of criminal suit

Group 1 including six victims to be admitted into the Protection and Occupational Development

Center (male), Songkhla, want to demand their compensation through labour dispute.

On 19 April 2010, Mr. U U or La Chui, the plaintiff no. 1 and others altogether six have filed the
case against Mr. Surasing Junnasri, labour inspector, defendant no. 1, JDP Co., defendant no. 2 in the
Black Case no.33-38/2553 with the Labour Court Region 9. The Court was asked to rescind the order
no. 1/2553 dated 19 March 2010 by the defendant no. 1 and instruct the defendant no. 2 to provide

overtime or holiday pay or overtime pay during holidays to the plaintiff.

On 21 May 2010, the Labour Court Region 9 set out a hearing for a mediation or witness
examination in the Black Case no.33-28/2553 between Mr. U U or La Chui, the plaintiff no.1 and
others altogether six v. Mr. Surasing Junnasri, labour inspector, defendant no. 1, JDP Co., defendant
no. 2. Both failed to reach an agreement. The Court thus scheduled the new mediation hearing or
witness examination on 4 June 2010 and it turned out both were able to reach an agreement.
The JDP Co., defendant no. 2 agreed to provide the six plaintiffs 3,000 baht each.

At present, all the six victims have returned home.

Group 2 including 12 victims to be admitted into the Protection and Occupational Development

Center (male), Ranong, want to demand their compensation through labour dispute.
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On 7 May 2010, Mr. Chan or San Yae Ao, the plaintiff no. 1 and others altogether 12, have filed
the case against the JDP Co., defendant no. 1 and Mr. Somsak Engchuan, defendant no.2 in the Black
Case no.50-61/2553 with the Labour Court Region 9 asking the two defendants to provide overtime
or holiday pay or overtime pay during holidays and other compensation including for being detained
or confined, being forced to work, an offence against the right to physical freedom, and mental impact
invoking the 1998 Labour Protection Act’s Article 33.

On 17 June 2010, the Labour Court Region 9 set out a hearing for a mediation or witness
examination in the Black Case n0.50-61/2553 between Mr. Chan or San Yae Ao, the plaintiff no. 1 and
others altogether 12 v. JDP Co., defendant no. 1 and Mr. Somsak Engchuan, defendant no.2. Both
failed to reach an agreement. The Court thus scheduled the witness examination to during 28 — 30

July 2553 and issues to be resolved included;
(1) Whether or not the plaintiff no. 5 was an employee of the defendant no.1 or not

(2) Whether or not the 12 plaintiffs are entitled to demand the payment of overtime or holiday
pay or overtime pay during holidays plus interest from the two defendants or from the defendant

no.1, and how

(3) Whether or not the defendant no.1 or 2 of both have committed an infringement on the
12 plaintiffs

(4) Whether or not the 12 plaintiffs have the right to demand the compensation for the
infringement plus the interest from both the defendants or just defendant no.1, and how

During 28 — 30 July 2010, the Labour Court Region 9 set out the witness examination of the
defendants with Mr. Sitthichai Pamonwisit, authorized by the defendant no.1, Mr. Somsak Engchuan,
the defendant no.2, Mr. Surasing Junsaksri, Mr. Suppalerk Engchuan, Miss Rujukan Roongklang,
Mr. Nai or Ni (from Myanmar), and Mr. Daeng (from Myanmar) to give evidence as witnesses. On 9, 10
and 11 Ausust 2010, it was the prosecution witness examination including Mr. Aowen or Yao or Nai,
Mr. Kyaw Kyaw Ruay, Mr. Aotuya, Mr. Theerawuth Sribut, Mr. Theerapat Kaewjunnan and

Mrs. Parawee Wattasing, to give evidence as witnesses.

On 15 October 2010, the Labour Court Region 9 dismissed the case citing the lack of
credibility of the rebuttal by the defendant no.1 and was not convinced that the defendant no.1 had
not made the payment in full to the 11 plaintiffs. Thus, the 11 plaintiffs had no right to demand

payment from the defendant no.1.

As for the overtime or holiday pay or overtime pay during holidays, according to the 1998
Labour Protection Act, an employer is obliged to not set out more than eight working hours per day,
the designation of weekly holidays at no more than six days apart, and the designation of traditional
holidays per Article 23 or 24 and Article 28 and Article 29, respectively. According to the legal
provisions, an employers is supposed to pay the three categories of the payment per Article 61-
Article 63. But according to the Ministerial Regulation no.10 (1998)’s Article 1, the seven Articles of

the 1998 Labour Protection Act are not supposed to apply to marine fishing, except if an agreement
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has been made between the employer and the employee. But according to the evidence, it did not
seem that both have made an agreement regarding the overtime pay or the defendant no.1 did not
designate a weekly holiday and forced the 11 plaintiffs to work on holidays. Therefore, the 11

plaintiffs were not eligible to demand the overtime or holiday pay or overtime pay during holidays.

On 1 December 2010, Mr. Chan or San Yae Ao, plaintiff no. 1 and others altogether 12 have
filed an appeal motion regarding the verdict of the Labour Court Region 9 with the Supreme Court

and it was accepted for consideration by the Court. The case is pending at the Supreme Court.

On 25 November 2013, the Labour Court Region 9 scheduled a hearing to deliver the verdict
of the Supreme Court in the Red Case no. 4271 - 4272/2013 between Mr. Chan or San Yae Ao, the
plaintiff no. 1 and others altogether 12 v. JDP Co., defendant no. 1 and Mr. Somsak Engchuan,
defendant no.2. The attorneys of the 11 plaintiffs and authorized person of the defendant no.1 were
there as the Court to hear the verdict. The Supreme Court confirmed the verdict of the Labour Court

Region 9 giving the reasons that;

1. Regarding the overtime or holiday pay or overtime pay during holidays, it has to be first
determined if an agreement has been made between the employer and the employee in marine
fishing for the latter to be entitled to overtime or holiday pay or overtime pay during holidays. The
Labour Court Region 9 was informed that both parties have not made any agreement as per the
Ministerial Regulation no. 10 (1998) issued by the virtue of the 1998 Labour Protection Act. That the
Labour Court Region 9 ruled that the plaintiffs no. 1-4 and 5-12 are not entitled to the payment is

valid.

2. Oral evidence from some prosecution witnesses was not credible to indicate that the
plaintiff no.5 has received the pay from a representative of the defendant #i1 and if the defendant
no.l registered the crew of the Mae Klong fishing boat where the plaintiff no.5 worked as employees
of the defendant no.1l. Therefore, the plaintiff no. 5 was an employee of the defendant no.1.
The Court found that the Labour Court Region 9 was informed that the Mae Klong fishing boat was
a client of the defendant no.1, and did not belong to him. The plaintiff no. 5 was a crew member of
the Mae Klong fishing boat and the defendant no.1 had failed to pay the wages to the plaintiff no.
5, though he was not an employee of the defendant no.1. The appeal of the verdict by the 12
plaintiffs was a rebuttal of the use of discretion by the Labour Court Region 9 to receive evidence
and it was the questioning of the facts which was prohibited per the 1979 Act on Establishment of
the Labour Court and Labour Dispute Procedure B’s Article 54 paragraph 1 and the Supreme Court

could not accept to review the case.

3. As for the issue of forced labour, it was deemed that the 12 plaintiffs appealed the case
by claiming that they were infringed upon by the defendant no.1, their employer, regarding the
employment contract, the Labour Court Region 9 received the evidence and ruled that though work
on a fishing boat is hard, but there is no evidence that the 11 plaintiffs have been forced to work

and it did not appear that all of the plaintiffs were scarred or in the position of not being able to
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resist the order. The threatening was made without the use of weapon and the room in which the
12 plaintiffs were accommodated had a bay window by the sea and during the course of their work
there, all of them were able to notify and ask for help from the authorities, though they have not
done so. Thus, the defendant no.1 did not force the 12 plaintiffs to work. The appeal of the verdict
by the 12 plaintiffs was a rebuttal of the use of discretion by the Labour Court Region 9 to receive
evidence and it was the questioning of the facts which was prohibited per the 1979 Act on
Establishment of the Labour Court and Labour Dispute Procedure B’s Article 54 paragraph 1 and the

Supreme Court could not accept to review the case.

Koh Rok Nai Case

Facts of the case:

In May 2014, a group of workers from Myanmar were lured to work as fishing workers by
a syndicate. One of the victims called his mother to ask her to contact the authorities in Thailand.
Thus his mother contacted the World Vision Foundation of Thailand based in Ranong for the rescue

of the victims.

On 7 August 2013, the World Vision Foundation of Thailand and the halfway home of Ranong,
Subdivision 8, Marine Police Division and the Coordinating Center for Marine Affairs between Thailand
and Myanmar, Ranong, were asked to contact Boat T 991 and rescue seven victims and the boat
returned at 18.30 with staff from the Satun Children and Family Home came to retrieve them for
temporary protection and then for the protection of safety by the Protection and Occupational
Development Center (male), Songkhla, on 9 August 2556.

L istan rovi

Criminal suit (trafficking in persons offen

Legal action issues;

The inquiry officer of Bureau 6 Anti-Trafficking in Persons Division took legal action against
three alleged offenders in this case including (1) Mr. Abo, the agent, (2) Mr. Sawai or Tai Toey, captain
of the boat in this case, Mr. Sompong Chaiwiriyakul, owner of the P. Chawanond fish market per the
2008 Anti-Trafficking in Persons Act’s Article 6 on trafficking in persons through exploitation of forced

labour.
Outcome:

On 28 April 2014, the Provincial Court of Trang set out a hearing for advance witness
examination of Mr. Abo prior to the indictment by the Trang public prosecutor. It appeared that
initially the public prosecutor prepared seven witnesses for the examination, but four of them had
made an escape from the Protection and Occupational Development Center (male), Songkhla.
Only three of them, Mr. Ngae, Mr. U Ao Weng, and Mr. Nai were available for the examination.

They were examined that day and the advance witness examination was completed per the 2008
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Anti-Trafficking in Persons Act’s Article 31.

One Stop Service Center for Visa and Work Permit

Since the ruling of the country by the National Council for Peace and Order (NCPO) on 22
May 2015, orders and announcements have been made which have affected the policy for the
management of migrant workers in Thailand including the Announcement of the National Council for
Peace and Order (NCPO) no. 70 regarding the temporary measures to address the problems of migrant
workers and trafficking in persons. The fourth measure provides for the establishment of the One
Stop Service Center for Migrant Workers (One Stop Service) to review the applicable for temporary
work permits for migrant workers and for the management of the migrant workers (Myanmar, Laos
and Cambodia) with Ministry of Interior taking the charge. And the NCPO Announcement no. 77
regarding “The establishment of the One Stop Service Center for Migrant Workers (One Stop Service)”
and later the Thai state has managed to set up the One Stop Service Center for Migrant Workers

in all provides.™

The Project has been monitoring the performance of the One Stop Service Centers in terms of
their internal operation, facilitation provided for the employers and migrant workers who came for

registration.

Also, the Project has produced a report on the One Stop Service Center for Visa and Work
Permit and collected statistics of the migrant workers applying for registration in different sectors and
explored domestic laws for the protection of fishing labour, monitored and controlled fishing boats.
We have found that from 26 June — 13 September 2014, the three segments which came to register
their migrant workers the most including construction (451,564), agriculture and husbandry (209,024)
and services (127,631).

Later, the Project has produced a report analyzing the performance of the One Stop Service
Centers in order to gauge if such objectives, process and the increase in the number of registered
migrant workers have helped to reduce cases of labour rights violation and addressed the issues of
trafficking in persons or not.

“More Announcements were made later including the Announcement of the National Council for Peace
and Order (NCPO) no. 90 regarding “The establishment of additional One Stop Service Center for Migrant Workers
(One Stop Service)” including in six locations in Bangkok, the Announcement of the National Council for Peace and
Order (NCPO) no. 94 regarding “The establishment of additional One Stop Service Center for Migrant Workers (One
Stop Service)” in 15 provinces, the Announcement of the National Council for Peace and Order (NCPO) no. 117
regarding “The establishment of additional One Stop Service Center for Migrant Workers (One Stop Service)” in 53
provinces, the Announcement of the National Council for Peace and Order (NCPO) no.118 regarding “The
development of temporary measures to solve the issues of migrant workers and trafficking in persons”. The
temporary work permits issued by the One Stop Service Centers to the migrant workers would be valid until 31
March 2015 in order to allow the migrant workers with the temporary work permits to undergo the nationality
verification process.
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3. Capacity building for law enforcement officers of the staff of the 2008
Anti-Trafficking in Persons Act

The Project works to support law enforcement for the protection of the rights of trafficked
persons and increase knowledge and understanding of law enforcement officers of the 2008 Anti-
Trafficking in Persons Act. In collaboration with the Royal Thai Police, a manual has been made for
officers working for the prevention and suppression of trafficking in persons and it has led to the
development of training manual to use in the training for the law enforcement officers of the 2008
Anti-Trafficking in Persons Act in collaboration with the Ministry of Social Development and Human
Security in the areas of Mae Sot District, Tak and Ranong. Speakers invited to share their experience
included Mr. Prawit Roikaew, Senior Expert Public Prosecutor, Office of Attorney General, Pol
Col Panya Pinsuk, Vice Commander of the Anti-Human Trafficking Division, Royal Thai Police,
Ms. Wassana Kaonopparat, Director of the Foundation for the Center for the Proteciton of Children’s

Rights (CPCR) and a representative from the Ministry of Social Development and Human Security.

The Project organized training for the law enforcement officers of the 2008 Anti-Trafficking
in Persons Act including officers from the state agencies and NGOs in Mae Sot District, Tak during
8 — 9 July 2015 and in Ranong during 27 — 28 August 2015.

4. Training to raise awareness on labour rights and the prevention of trafficking
in persons in collaboration with MWRN

The Project also implements the prevention program for migrant workers, particularly those
from Myanmar who are vulnerable and risk becoming trafficked persons. The collaboration was made
with the Migrant Worker Rights Network (MWRN) to conduct training on basic rights of workers per
Thailand’s domestic laws and how to help workers claim for their rights. The training was conducted
35 times.

5. Bilingual radio broadcast (Myanmar and Thai) in collaboration with the
Labour Law Clinic

The Project collaborates with the Labour Law Clinic in Tak to organize bilingual radio program
(Myanmar and Thai) to raise the awareness among migrant workers and for them to exchange their
problems and ask any questions concerning labour rights in Mae Sot District, Tak and Myawaddy,

Myanmar. The broadcast was made 70 times.
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‘If slavery is not wrong, nothing is wrong’

Abraham Lincoln




