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Alien workers or migrant workers have become a phenomenon of labour migration seen
worldwide. In Thailand, transnational workers generally mean labour from Myanmar Lao and
Cambodia. This is due to the fact that they are the migrant workers which we all are familiar with.
They have taken on jobs in various places including the border towns, provinces with highly
developed economy or even in Bangkok.

Even though the influx of labour for work in Thailand has taken place for a long time ago,
there is still a lack of cross cultural understanding between the incoming population and people
in the destination country. As a result, most migrant workers would opt for working in places where
their compatriots work including in industrial factories, marine fishing or construction work.

Domestic work is an option for many migrant workers given that there is no fixed amount
of work and the wages are dependent on mutual negotiation between employees and employers,
though it constitutes a small portion compared to other sectors of work. Nevertheless, many
women migrant workers who choose to domestic work. In Thailand, by the estimate of the
Ministry of Labour, there are as many as 300,000 domestic workers and more than 45,000 of them
have come from three neighboring countries including Myanmar, Lao and Cambodia.

The trend seems to be contrast to the development of legal protection for domestic workers.
Even the parent law such as the Labour Protection Act B.E. 2541 (1998) provides that domestic
workers shall be accorded with protection by a Ministerial Regulation. It seems several fundamental
rights of domestic workers have been taken for granted and such work is treated as worthless.
This is contrary to international obligations, particularly when considering that at the conference



of the International Labour Organization (ILO), a resolution was made to adopt the Convention C
189 on Domestic Workers in 2011 which has become effective since 5 September 2013.

Even though Thailand has not ratified the Convention, but as a state party to the
International Covenant on Civil and Political Rights (ICCPR) and the International Covenant Covenant
on Economic, Social and Cultural Rights (ICESCR), it is obliged to respect, protect and uphold the
rights and freedom of domestic workers as an individual and an employee. In addition, an effort
must be made to ensure that their human dignities shall not be deprived of as a result of their
being a migrant workers or a domestic worker.

Human Rights and Development Foundation (HRDF) has been providing legal assistance
and legal representation for migrant workers for more than ten years. The HRDF have helped
domestic workers to have access to the justice process and to bring the perpetrators to justice as
well as to demand the rights and benefits the workers should be entitled to according to the law.
The HRDF have found the process quite challenging due to legal issues and a lack of respect of
rights and mutual respect as fellow human beings.

Therefore, the HRDF would like to bring to your attention some stories of women migrant
workers who have been subject to various forms of rights violation perpetuated by their employers,
their lack of access to remedies as a result of legal constraint and hearing legal proceeding.
The HRDF hopes that their accounts would be brought to a wider attention to make people

understand and be more aware of these employees, as a human being and as an employee.

L/~

Somchai Homlaor
Secretary General
Human Rights and Development Foundation
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‘Ma Suu oy =
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A girl-looking body was found lying by a main road in Uthai Thani. Her heavily burned skin
stunned the person who first stumbled on her, the burns the cut deep exposing the white bones.
She breathed so thinly and mustered all the energy left just to keep her alive.

She was immediately transferred to hospital for treatment.

Every day, she had to struggle painfully though it was like a fight for a lost cause. It seemed
to her the only way to end all the pains was to die and she died on the sixth day of the treatment,
on 16 July 2002. Her name was “Ma Suu”.

Harking back, this young from Myanmar came across the Myawaddy-Mae Sot border pass to
look for job in Thailand. At 17 years of age in 2001, the ‘agent’ in Mae Sot recommended her to
work as “domestic worker” in Lopburi. Ma Suu’s employer was a woman who owned a furniture
outlet and married to a Group Captain.

The heinous incidence took place in the fourth month of her work. When properties in the
house including gun, gold necklace, mobile phone, watch, gold ring and cash worth 30,000 baht,
disappeared, the employer accused Ma Suu of being the culprit. She denied and denied persistently.
The employer’s husband whipped her with a hose and confined her in the house for about five
days until she could escape with help from neighbors. She has gone too far, someone who she
did not know of brought her to the police station. At first, Ma Suu was delighted thinking the
police would help to bring her home. It turned out the police contacted the father of the

employer asking them to pick her up.
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The police were asked to bring Ma Suu back to the furniture shop of the employer. Upon
their arrival, the couple reported to the police that Ma Suu had stolen properties from their house
and asked the police to hold Ma Suu in custody at the police station.

After one night, the employer’s husband asked to bring Ma Suu back telling the police that
he would bring Ma Suu to Mae Sot District. The police allowed him to bring her back!

Ma Suu was brought back to the furniture shop. This time, she was chained to the bed inside
her bedroom. The employer’s husband then started to beat her up repeatedly.

It sot even worse. The employer asked for help from a medium and the medium pointed
finger to Ma Suu accusing her for being the robber. Upon arrival at her home, the employer
started to beat her and forced her to give confession as to where the belongings were hidden.
The employer brought to Ma Suu five more workers in the shop asking her to say “which one was
helping you”, “who helped you to hide the properties.” Still, she insisted she had taken nothing.
The employer’s husband hit her in the head by the gun handle.

The more she denied, the more she was beaten up and hit by gun handle. She was
traumatized, agonized, furious, and scared. She pleaded for mercy and insisted that she had taken
nothing away....It repeated like as a loop. Ma Suu lost all sense of time. Everything was brought
to a standstill again when the employer asked her workers to drag her back and chain her in the
room again.

The middle of the night, three men clad in military faticues brought Ma Suu on to a pickup
truck and drove outside. During the time, they beat her up repeatedly. A while later, she was
soaked with some liquid smelling like kerosene and all of a sudden, it got flared up on her body.
She was burned.

After that she was brought back to the room again. A couple days later, two men helped to
bring her into a car and drove from the furniture shop. She had no idea when or where the car

stopped as she could scantly recalled that she was brought outside the car and just left there.
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Detail of the event was video-recorded in an interview by the VOA reporter when she was
receiving treatment in the hospital.

Luckily, the reporter did not fire with a typical question like ‘how did you feel?’

The wounds all over her body could probably gave some clue instead of her speaking. How
she looked during the interview and the body condition or her word may not depict all the
feelings she had.

Early July 2002, several newspapers carried the story of Ma Suu and people started to visit
her at the hospital including staff from nongovernmental organizations. Some coordination was
made with various organizations, mostly international, including Asian Human Right Commission,
Amnesty International, Human Rights Watch, ACILS or organizations working on Myanmar issues
such as FTUB (Federation Trade Union of Burma) to ensure the police take legal action against the
employer. The Lawyers Council of Thailand was also approached for legal assistance.

At the police level, prime witnesses were fellow workers of Ma Suu at the furniture shop,
all five of them were undocumented migrant workers and all said similarly that it was the
employer who physically abused Ma Suu. The police later found a pickup truck with blood stain.
It was seized for forensic test to see if it was from the blood of Ma Suu.

On 1 November 2004, the public prosecutor indicted the case against the employer’s
husband as defendant no.1 and the employer, defendant no.2 for violating the Penal Code, the
Immigration Act BE 2522 (1979) and the Working of Alien BE 2521 (1978). They were formally charged
for “murdering the other person by employing torture or acts of cruelty, complicit in confining
and depriving the other person of liberty, complicit in harboring, concealing or helping an alien to
evade the arrest and for employing an alien without permission and by violating the law” (the
Black Case no. 1089/2547).

As to the trial, since Ma Suu’s fellow workers were “undocumented”, the public prosecutor

of Uthai Thani decided to have an advanced witness examination and the five of them have been
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asked to give evidence and then enter to the process of deportation at the order of the Court.

The main defence of the defendants was “even though the defendants had the deceased
burned by fire, but they had brought her back to the house. It indicated that they had not intent
to kill her instantly and simply wanted to get a clue from her about the lost properties. Also, the
burn wounds happened only on her body and abdomen, while her vital organs did not sustain
such wounds. And the cause of death was grievous bodily injuries including deep and lacerated
wounds coupled with lung infection, which was a complication as a result of the burn wounds.
Judging from the manner, it could not be construed that the defendant no.1 intended to have
the deceased killed, and therefore he would not be held accountable for murdering other person
by employing torture or acts of cruelty as alleged.”

The Provincial Court of Uthai Thani found both ecuilty and sentenced them to three years
of imprisonment for the confinement and deprivation of liberty, one year for harboring and
concealing an alien, one year for employing undocumented aliens to work, and life for the
defendant no.1 as an accomplice of the murder. In all, the defendant no.1 was sentenced to life
and the defendant no.2 to five years while the pickup truck shall be forfeited.

Both appealed the order with the Appeals Court Region 6, which later ruled to uphold the
verdict of the Lower Court

Both appealed with the Supreme Court.

The Supreme Court ruled slightly different and found the defendant no.1 guilty of the Penal
Code’s Section 290, second paragraph and Section 86 for murder and harboring an alien plus
confinement and deprivation of liberty and sentenced him to 17 years and four months, while
the defendant no.2 shall be imprisoned for four years. The defendants were acquitted on
employing an alien without permission. The pickup truck would still be forfeited.

“It took eight years in the justice process” said Orawan Wimolrangkharat, attorney in this

case.
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“The investigation has progressed smoothly and the perpetrators could be brought to face
justice This could partly be attributed to the serious effort of the police during the witness
examination. It was not easy at all to track down all the witnesses who were migrant workers and
left the jobs. With much attention to the investigation, the attorney did not have to spend much
time getting the witnesses. The witness protection was important as well since one of the
defendants in this case was a royal air force officer....”

“It was difficult for the witnesses had no permanent addressed and they had left the jobs
already and changed to new employer very often. It was difficult to track them down. If the police
failed to cooperate or failed to write good investigation report, the attorney would have to find
more witnesses. But in this case, we did not have to make any addition to the witness list proposed
and well prepared by the inquiry official. The interpretation service was also fine, though some
words might missed out, but it was understandable. In later hearings, we were lucky to have more
able interpreters.”

If Ma Suu still lived, it would not have ended just as a criminal case, but a tort claim to
demand damages through the civil procedure. In this case, even though her relatives could have
sued for damages on her behalf, but since they had returned to Myanmar and could not be

contacted, the perpetrators could then be held accountable only for the criminal offence.
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From “victim” to /of ol

R

“Victim 1”7 and “victim 2” were young women from Myanmar who came to work in Thailand.
They were employed in a factory in Rayong. After three years, a police official whom they knew
remotely told them that someone wanted to hire a “domestic worker who could also babysit.
They wanted two workers, each of whom would be paid 4,000 baht per month. According to the
police, the employer was well to do and widely known in Suratthani. It did not take it long for the
two victims to agree with the proposal.

The new employer’s house was located in the middle of prawn farm. Both were put to work
immediately. After their work was done, the employer asked them to stay in a room downstairs.
A while later, the employer called “victim 1” to come upstairs. When she walked down, she found
“victim 2”7 had her hand cuffed with the stair rail. She tried to run away, but was apprehended by
the employer who slapped her and hit her in the head by gun handle until she bled. She was
strangled with clothe and had her hand cuffed with the stair rail just like her friend. When she
screamed for help, the employer stuffed clothe in her mouth and punched strongly on her
stomach and then stamped her on her abdomen several times, until she passed out.

Upon gaining consciousness, she found herself naked and one of her ankles was tied with
the window and another the stair rail using rubber. Then the employer started to rape “victim 2”.
Then he went upstairs and came down to rape “victim 1”. Then he left again upstairs leaving both
naked women with their hands cuffed to the stair rail the whole night.

The next morning, the employer came to untied the ankles and took them to bath. When
the women asked for food, he simply said “You don’t need to eat. Tomorrow, you will die

anyway.” And then he started to rape “victim 2” again several times.
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The living hell of “victim 1”7 and “victim 2” was brought to an end the second night. Both
were brought from the house into a truck which drove off. They were disposed of at a shelter of
Myanmar migrant workers. “Victim 1”7 asked for help from a Myanmar couple, who contacted her
older sister who worked in the city of Suratthani. Luckily, she could manage to contact her relative.

During that time, the abdominal pains suffered by “victim 1” started to get much worse and
she was taken by her relatives to a clinic. They were told that the condition was too severe and
the doctor with the equipment there could not handle her case. She was transferred to the
Provincial Hospital of Suratthani. The doctor there found wounds on her wrists and ankles, which
could have been caused by being tied with ropes. As to her abdominal pain, it was due to the
grave laceration of the upper part of her small intestine. It was nearly fallen apart and needs
immediate operation to connect them otherwise she could have died.

After the operation, “victim 1”7 stayed in hospital for nearly a month. During the time, an
effort was made by the employer to conceal his crime. He contacted her relative and offered her
40,000 baht and another 10,000 baht for “victim 2” to have all the legal wrangle end. He even
threatened that if they refused the offer, the two women would get more harm.

Scarred, “victim 2” decided to rerun to her home in Myanmar immediately.

Not long after, “victim 1” was discharged from hospital, though she continued to stay in a
shelter for children and families, Ban Sri Surat, for a while. Even though the treatment was good,
she continued to feel the pain in her abdominal cavity and the doctor warned her against lifting
heavy load. She could eat very minimally and was weak. She was even unable to walk swiftly.

It was an account “victim 1”7 recalled to staff of the Human Rights and Development
Foundation (HRDF). After that, HRDF offered to help her and provide legal assistance. We helped
her to understand that she had the right to take legal action against the perpetrator through
criminal suit and civil suit for damages. Not long after, “victim 1” decided to take legal action and
the police issued a warrant to have the employer arrested. It took no one by surprise when the

police told them that the employer had already gone.
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Later, the police told her that the employer had turned himself in in April 2006 and denied
all the charges.

On 30 June 2006, the public prosecutor of Suratthani indicted the employer on attempting
to murder other person by employing torture or acts of cruelty, raping a woman who is not wife,
depriving other person of liberty, committing an act of violence using firearm and have in
possession firearm without permission (Black Case no. 1096/2006).

With support from HRDF, “victim 1” has got engaged in Thailand’s justice process as “co-
plaintiff” with Ms. Orawan Wimolrangkharat provided for by HRDF acting as her attorney.

During the court hearings, the “co-plaintiff” was subject to various forms of intimidation. She
has also heard from local people that this man had committed such crime several times, but he
could put it to rest. Before the decision was made by the Lower Court, the “co-plaintiff” decided
to renounce her right to sue for damages claim to compensate for her physical and mental trauma.

“Even though the defendant admitted that the “co-plaintiff” and “victim 2” were at the
house where the crime took place and he had abused them, but he insisted that he did not rape
them. The abuse was made because of the loss of gold wrist lace and ankle lace of his child and
he had found them in the bags of the “co-plaintiff” and “victim 2”. Being angry, he physically
attacked them and left the house. Most importantly, the defendant claimed no irregularity was
found in the vaginas (of the victims), which could have been attributed to that the physical
examinations were made almost a month after the incidence. In addition, the rape was committed
through both vagina and anus. And the “co-plaintiff” was raped just once, after she had been
abused and suffered grave injuries. Another argument made by the defendant was there was no
other eyewitnesses, but the “co-plaintiff”.”

Orawan summarized the issues of the case.

The Lower Court ruled (on 24 February 2006) that the employer was found guilty for rape

(sentenced to six years), for inflicting grave injuries on other persons (eight years), for confining or
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depriving other persons of liberty (two years), altogether 26 years. Given that the evidence given
by the defendant was found useful for the trial, the Court has reduced the sentences by one
fourth and the imprisonment was reduced to 19 years and 12 months.

The defendant appealed on the same issues he had fought in the Lower Court and the
Appeals Court ruled (on 1 December 2008) to acquit him of rape, but found him guilty for sexual
molestation (six years of imprisonment), for inflicting grave injuries on other persons (eight years),
for confining or depriving other persons of liberty (two years), altogether 16 years and it was
reduced to 12 years and six months.

The verdict of the Appeals Court features several interesting points concerning the weighing
of evidence such as;

The “co-plaintiff and victim 2 might not have been raped since the spot at which they should
have been raped was too small and both were cuffed with the stair rail, which was very low. How
could the co-plaintiff and victim 2 be lying face up and had their legs tied apart in such small
space? How could their legs get cuffed to the stair rail when their hands were cuffed to the stair
rail very close to the floor?”

“Victim 2 claimed she had been raped at the stair rail, but it did not appear that she had
her legs tied apart and she could struggle to help herself. The defendant also did not attack her.
So it is dubious as to how the defendant had raped victim 2.”

“That the plaintiff sustained bruises as a result of being tied up, or having both her wrists
and ankles tied up, such circumstantial evidence pointed to the fact that the co-plaintiff had both
her hands and feet tied up and as she tried to struggle against it, the bruises were sustained. Yet,
the evidence was not enough to prove beyond reasonable doubt that the co-plaintiff and victim
2 had been raped by the defendant..”

“Before the rape, the co-plaintiff had gone unconscious as she had been subject to both

punching and booting. When the co-plaintiff fell unconscious, why did the defendant not bring
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her into the bedroom and rape her there which would have been more convenient than raping
her on the floor and at the stair rail?”

For Orawan, as attorney, she has found the employer had shown weird symptoms and
aggressive behavior. And that has prompted him to inflict injuries on “co-plaintiff” making her
conscious and then raping her there by the stair rail where the space was crammed. It brought
fetish to him and this could happen different from other normal persons.

On 15 June 2009, the Supreme Court confirmed the verdict (Dika no.9260/2556) of the
Appeals Court to convict the defendant on the molestation against the co-plaintiff, the interpleader,
and for causing bodily injuries, depriving another person of liberty and sentence him to twelve

years and six months
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A /Douf/w one s forced to walk
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Owing to the destitute in her home country, Ae (not her real name) has opted to leave for
Thailand, just like many people who believe it would bring them a better future.

Ae walked toward the Myawaddy-Mae Sot border pass. She came in along with her relatives
and then they just separated to different jobs they took on. Ae was employed as a domestic
worker in a Karen family in Mae Sot District. She had to get up since five o’clock in the morning
to cook, wash, clean the home and toilets and to iron shirts. After completing household chores,
she was supposed to help sell things at the shop and other work as assigned by her employer.
Only after more than 17 had she got to have her back laid down to sleep, though it only earned
her 500 baht a month.

Her “domestic worker” live was brought to an end three years ago. She was fired by the
employer who believed she was the reason her husband had fallen ill. Then, she got to know
“Nang Som” and was persuaded to take on another home work and the new employer was the
person who had turned her life upside down ushering her into a ‘living hell’.

From Ausust to October 2010, she started working as a domestic worker in Nang Som’s
house. Her new employer had promised to give her a raise from what she used to earn at 500
baht. Three months after her working, she was still not paid a single baht.

“You’ve got to change to work as a masseur, then | would pay you every baht” replied Nang
Som, when Ae asked about her payment.

The girl from Myanmar believed in what the employer said and given that she wanted to
have her overdue pay, she agreed with the proposal without any doubt. Nang Som told her to

not reveal this thing to anyone.
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In one evening, Nang Som brought Ae to a house in Mae Sot. Ae only learned later that the
house was a hub for Myanmar workers who wanted to get a ride to Bangkok. Everyone had to pay
the driver (a Thai person) 16,000 baht each and for Ae, Nang Som paid the driver herself.

Then, the two pickup trucks drove off from Mae Sot toward the capital city of Thailand. Each
was crammed by at least 30 Myanmar people. While women were sitting on top of each other,
men had to lie down and stack up. The drivers put black canvass over to conceal them from the
police.

Around one o’clock, the car pulled over and the driver asked everyone to get off and to
stay in a hut. No one knew where they were. Four hours later, the travel was resumed. The car
stopped from time to time, and there people were then asked to get off and hide themselves.
Ae and other people had to hide and wait each time for one or two hours. Upon their arrival in
Bangkok, Ae and other people were regrouped and two new pickup trucks came to fetch them.

Ae was picked up by Nang Som who took her to a traditional massage parlor in Saraburi. It
was located in a four-story building, the first floor was for reception, second and third for massage
and fourth for accommodation of the masseurs.

Ae started from learning how to massage from other workers. Each massage lasted around
three hours and the client was charged 250 baht per hour according to the sign in front of the
shop. Ae earned 250 baht for one client each day and she could handle around one or two of
them per day. But after five days, she was forced by Nang Som to sell sex. Nang Som claimed that
the earning from massage was not enough to pay off the fee paid to the agent that had brought
her here. “I asked her if it was possible that | did not have to sleep (with client), she said no. She
said my travel was very costly and | was supposed to pay off the debt. If | agred to sleep with the
client, I would earn enough to write off the debt. Also, | was so afraid of Nang Som.”

Ae feared that she would have ended up like “Athai”

Her coworkers at the massage parlor told her that there used to be a worker from Myanmar

and Mae Sot just like her and her name was Athai. Athai was dead. She recalled the name as she
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overheard in a phone conversation between Nang Som and her sister in Karen language that if
Athai refused to sell sex, she would be strangled. Eventually, Ae had to agree to sell sex while
she was still working at the massage parlor.

Ae told us that she slept with clients five or six times. Each time, Nang Som would
accompany and had someone drive her to the client who waited in the hotel or motel. The clients
had to pay for the room and the service at 1,000 baht per time. She got 500 baht and Nang Som
got the other half, which she claimed to be ‘deducted from agent fee’. “I did not want to sleep
with the clients. Every time, they forced me to have sex with them. They did not physically abused
me, though. Every client was a Thai person from the age of 30- 60 years.”

During the entire time working there, Ae was prohibited from going anywhere by herself.
Nang Som would get along with her every time, including when taking her home to Mae Sot.

“I asked to return home in Mae Sot, but Nang Som claimed | had not paid off the debt and
| could not go. But after one month, Nang Som suddenly told me to return home. Upon arrival in
Mae Sot, Nang Som told me to return to Myanmar, but not to see my aunt. I lied to her that |
could not remember how to get to my home as | had been in Mae Sot since young. After we
separated, | have decided to visit my aunt.”

Then, she was taken by her relatives to the Mae Sot Labour Law Clinic operated by the
Human Rights and Development Foundation (HRDF). Ms. Jirarat Moonsiri, HRDF attorney, has been
giving her counseling and legal support to sue Nang Som for trafficking in person and prostitution
per the Anti-Trafficking in Persons Act B.E 2551 (2008) and for procuring a child older than 15, but
not yet 18 years for prostitution, and for confining and depriving other person of liberty per the
Penal Code and asked for compensation.

“The litigation to hold Nang Som to account was rather complicated since she was quite a
prominent figure in Mae Sot. Our attorney had to do much work in terms of coordination from

bringing the victim to identify the crime scenes, to give evidence to the officers, etc. The police
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claimed trafficking in person was not an offence under their jurisdiction, so we had to bring Ae to
report the case to the authorities in Bangkok. There was some delay before the Court had issued
the warrant, too.”

Eventually, the immigration police had made the arrest of Nang Som during the traditional
event at the Friendship Bridge in October 2012. She was bailed out after placing 30,000 baht as
bail bond.

Then, both the victim and the attorney were asked for withdraw the case.

Nevertheless, with help from the Mae Sot Labour Law Clinic and the Anti Human Trafficking
in Labour Project (ALT), Ae insisted on pursuing legal action against Nang Som through to the end.
Attorney lJirarat and other staff members have been coordinating with the police and the public
prosecutor to ensure that evidence was heard during the trial.

After five years, the Lower Court found Nang Som suilty for the charges and sentenced her

to 11 years and ordered her to provide 110,000 baht as compensation to Ae.
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Late January 2013, just outside her house outside the city of Kamphaeng Phet, an elderly
woman spotted a skinny young girl who appeared to look for something. Upon inquiry, she learned
the little girl could not speak Thai. So she asked a Karen who was a hired worker around there to
help interpret. It was found out that the girl was Air (not her real name) and she was looking for
a cat belonging to her employer. It had climbed up the wall outside.

From her observation, the elderly woman could see how the girl’s body was dirty and she
sustained many wounds, particularly on her face which was severely swollen. Her arm appeared
to sustain an injury from boiling water. She asked the girl to take a bath and fed her. Her neighbors
said they used to see Air riding on the back of a motorcycle driven by Mrs. Rattanakorn, daughter
of Mrs. Ladda, her employer as Air was supposed to help in a dog grooming shop in the city.

Everyone was stunned upon seeing Air when changing her clothes. Her back was filled with
wounds appearing to stem from getting exposed to boiling water as well as one her left chest
from the breast down to both her ribs. Being asked for more detail, Air said that they were caused
by her being beaten by the employer. Every villager there assumed the girl must be a victim of
the cruel treatment by the employer and decided to report the case to the police. The police
then contacted a shelter for children and families in Kamphaeng Phet to pick her up.

The Karen girl and her wounds

From the account of the shelter for children and families’s staff as told from that they had
heard from Air.

Air recalled that while she was playing about in front of the shelter of workers, Mrs. Ladda

pulled over her car and asked her to come into it. Air agreed to ride with Mrs. Ladda since they
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knew each other. Prior to that, her parents used to get hired to harvest sugar cane for Mrs. Ladda
and then quitted for a new employer.

Upon arriving at home, Mrs. Ladda forced Air to stay and even threatened to call police. Air
was forced to do home work and help Mrs. Rattanakorn, her daughter including feeding dogs and
cats and to help at the dog grooming shop in the city as well.

It was living hell for five years. Air was frequently beaten and abused by Mrs. Rattanakorn
every time she did something wrong, or even simply because it did not ‘please’ her. Air was
badly hit by Mrs. Rattanakorn. Sometimes, she was hit from her ankle up to her bottom.
Mrs. Rattanakorn would hit at her leg with a broom, hit at her face using shoe causing her to
sustain bruises on her mouth. She would grab Air’s head and hit it with the wall, clipped her left
ear apart using scissor for dog grooming. In many instances, Air would be put into dog cage and
to be fed with dogs.

Air dared not cry for help as she was threatened that it would bring her more punishment.
She used to run away from the home once, and was brought to the police who simply brought
her back. That has gotten her more beating. She decided then to keep working patiently at the
employer’s house. Of late, when she was kept in a dog cage with other dogs, Mrs. Rattanakorn’
husband, Mr. Nathee, soaked her body with hot water and forced her to sleep in the same cage
with dogs all night long. The next day, she was forced to apply saline solution to her wounds.

Being exposed to boiling water caused permanent damage on Air’s left arm as she could
not straighten her arm fully. Given a lack of proper treatment since the beginning, the burn injury
from her wrist down has caused scleroderma making her unable to move her arm properly.

The day the elderly woman stumbled on Air was when she secretly climbed over the fence
to look for Mrs. Rattanakorn’s cat. She feared that when her employer came and could not find
the cat, she would blame it on her and hit her.

While rehabilitating at the shelter for children and families, a Karen woman, Tai (not her real
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name) asked to see Air as she suspected Air might be her missing daughter.

According to Tai, she and her husband had entered Thailand to look for jobs since 2000
starting from working in a sugar cane plantation in Kamphaeng Phet when her child, the second
one born in Thailand, had gone missing. She delivered the baby at Thung Poh Thalay Hospital
(located in Tambon Nikom Thung Poh Thalay, Muang District, Kamphaeng Phet).

Around 2008, in one evening, she had gone out to the plantation and then found her
daughter had gone missing. She kept looking for her and asked the owner of the plantation for
help. She even asked for help from the Village Headman, but the search had gone futile. Tai used
to look for Air at Mrs. Ladda’s home since she and her husband used to work in Mrs. Ladda’s
plantation and used to live in her house. After moving on to a new job, they had left the house.
The day Tai and her husband had gone to Mrs. Ladda’s house and asked to see inside, Mrs. Ladda
threatened that if they could not find Air, she would sue them for damages. Tai dared not get
inside the house then.

She and her husband kept looking for their daughter. She even hired a fellow worker from
Myanmar who knew many people in Kamphaeng Phet to help in the search and promised to pay
the person 10,000 baht. But there has never been any good news. Nevertheless, she even stopped
looking for her child,

When Air first came out to meet her, Tai was not sure as she could not instantly recognize
the girl. But Air called her “mom?”.

Tai was shocked. Air’s face was severely swollen and bruised which has made it difficult for
her to recognize her own child. Getting to see wrinkles on the skin and burned injuries plus the
twisted arm of Air ...“I want to ask the person, how could you have done this to my child? Why
would you have done it to her? She is an person, she is a human being!”

Tai decided to press ahead with legal action to hold Mrs. Ladda, the employer and her

daughter and son in law to account and to face justice as to what they had done.
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The beginning of the remedy

Air was transferred to Ramathibodi Hospital for treatment since 18 March 2013 and was there
for four months. She was then transferred back to the children’s home in Kamphaeng Phet and
had another operation which yielded a satisfactory result.

Meanwhile, the story and pictures of Air were circulated widely through news networks.
Upon learning about the case, the Human Rights and Development Foundation (HRDF) first found
the news dissemination had done a disservice to Air and decided to issue an open letter to the
news network and the Thai Journalists Association (TJA) to ask them to review the dissemination
of the story and pictures. Some pictures were then deleted and information corrected. Also, HRDF
and its attorney asked for permission to visit and inquire about legal process of Air’s case. That
was how we have got involved to provide legal representation as co-plaintiff in this case.

The perpetrators, the couple, Mr. Nathee and Mrs. Rattanakorn were pressed with seven
charges from complicit in committing bodily harm, and thereby causing the victim to receive
grievous bodily harm by employing torture or acts of cruelty; detaining or confining the other
person and thereby causing the person to sustain grievous bodily harm, detaining or confining the
other person and thereby compelling the person to act for the perpetrator or others, causing a
person to be in the position similar to the slave, complicit in bringing the person from somewhere
or detaining or confining the person and the act has been committed against a child not exceeding
fifteen years of age and as a result of which the child has sustained grievous bodily harm, complicit
in kidnapping a child not exceeding fifteen years of age and complicit in trafficking in person.

During the investigation of the police, the couple denied that they had committed any
bodily harm to Air and placed 350,000 baht in cash each to bail themselves out. The police asked
the couple to come and meet on 18 February 2013, but they jumped the bail and could not be

found at home. So they have run.
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The police set a bounty of 100,000 baht for anyone who could give a clue to their where-
abouts and have gone to areas there they could be hiding themselves including in Prachinburi
where the alleged offenders had a kin. They could find no one. The bank accounts of the fugitives
were also frozen. And Mrs. Ladda, 63 years, mother of Mrs. Rattanakorn, was pressed with chares
concerning kidnapping a child not exceeding fifteen years of age from their parents and she was
held in custody. Mrs. Ladda applied for bail to defend herself.

In this case, the Rights and Liberties Protection Department has intervened to provide for
30,000 baht as help per the Act for the Granting of Compensation to Aggrieved Parties and the
Accused in Criminal Cases B.E. 2544 (2001). As to damages claim, the police said that the public
prosecutor might bring the case to the Court as a civil proceeding relating to a criminal proceeding
(according to the Criminal Procedure Code’s Sections 41-42). But HRDF’s attorneys deemed that
by bringing a civil suit relating to a criminal proceeding, it might simply cause procrastination to
damages claim since they had to wait until the criminal proceeding was completed before
embarking on a civil proceeding. That would make it harder to track down properties to provide
for indemnities to the girl. It would be a better idea to file for a civil proceeding in parallel to a
criminal proceeding.

Orawan Wimolrangkharat, the attorney in charge of Air case, gave more opinion that by filing
a civil suit in parallel to a criminal suit, it would help to quicken the proceedings without having
to wait for the result of the criminal suit first since one proceeding could take a long time,
particularly this case. And right now, the defendants, the couple, were on the run, by filing
a civil suit in parallel to that might yield a better result.

On 17 September 2013, HRDF and the attorneys have filed the case against the two
employers for damages claim stemming from the infliction of bodily harm.

On 30 June 2014, the Provincial Court of Kamphaeng Phet was set to read the verdict.
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Pecuniary damages*

To compensate for the loss, partial or total, of the ability to work at the present and in
the future, the Court has awarded proportionate to the gravity of the crime as follows;

(1) Actual medical expense at the amount of 303,233 baht per the receipts issued by
the Ramathibodi Hospital

(2) Future medical expenses at the amount of 800,000 baht

(3) Damages for a disability to work at least 50 years at the amount of 1,000,000 baht

Non-pecuniary damages**

Damages for suffering uncured during the ailment, a loss of reproductive ability, a loss of
beauty of Air. And the plaintiff is entitled to demand the following damages regardless if the
plaintiff shall be able to work or not including;

®  Suffering incurred during the ailment: 600,000 baht
B Aloss of reproductive ability: 700,000 baht
® A loss of beauty of the plaintiff: 700,000 baht

The Court also ordered the defendants to provide for transportation expenses needed
when the plaintiff travels to receive the treatment at the Ramathibodi Hospital, for the amount
of 500,000 baht.

Altogether, the damages the two defendants have to provide for the plaintiff are 4,603,233
baht

*Per Section 444, Civil and Commercial Code

**Section 446, Civil and Commercial Code
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But how Air’s family would be compensated, it will depend on the legal execution to acquire
properties from the two defendants to provide for indemnities per the verdict of the Court. Our
attorney has found Air’'s employers owned a house in Kamphaeng Phet and has thus pursued the
legal execution. Even after the Office of Legal Execution has put on public auction the properties,
Air has still not received the compensation since the house had been mortgaged with the bank,
so revenue from the sale of the house would first go to the bank. And the revenue from the house
sale was not enousgh to write off the debt they owed to the bank.

The attorney has found out later that there was a care in court for have Mr. Nathee’s
properties transferred to Mrs. Rattanakorn’s brother by using the judgement to substitute
a declaration of intention since after Mrs. Rattanakorn was indicted and run away, the police have
seized her properties. Any transaction regarding the properties could not be done without
informing the police. As Mrs. Rattanakorn;s relatives could not make the transfer, they have
resorted to ask for a judgement of the Court to substitute the declaration of intention by
Mr. Nathee.

When the Court ruled that the transfer could be made, attorney Orawan has pleaded to
the Court that the properties belonged to Mrs. Rattanakorn, defendant no.1 in the case that the
Provincial Court of Kamphaeng Phet had made a ruling and the properties were to be transferred
after the criminal offense had been made. She asked the Court to rescind the order and to suspend
the transfer as well as to rule that it should belong to the defendant as before. Then, it would be
possible to seize the defendant’s property and put on public auction. The Court then ruled on
20 January 2015 to annul the sale and purchase contract. At present, the defendant has appealed

the verdict and the Appeals Court would rule in January 2017.
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Anyone who runs into Som (not her real name), a Karen girl with small build might be
familiar with her rather cover-up dresses. Som would rather always wear arm socks and long
sleeves. It was not because of her sense of beauty. But she wanted to hide burned injuries and
the scorching pain that would emerged every time her rather thin skin was exposed to the sun.

Som was a child of people who had fled from wars in Myanmar. Born and bred in
a temporary shelter in Mae Sot District, Tak, she has decided to run from home to work in
a tangerine plantation in Pitsanuloke. After a while, she was persuaded to work in Bangkok.
Someone wanted to hire a domestic worker and promised her 8,000 baht per month.

She agreed with the deal given the amount she would earn. And it worked out as promised
when she started working. Her life was getting on very well. Unfortunately, her working life was
cut short much before and it was ended in that early morning.

15 February 2015, while Som was tending to her work in the kitchen as usual, something
horribly unexpected happened. The gas tank she normally used for cooking exploded and her
body and another domestic worker’s were engulfed in flames. Not one could made the escape.
Both were sent to the Police General Hospital for treatment immediately.

How unlucky was she. The doctor found 37% of her body skin was severely burned,
particularly her upper abdomen. Her fellow worker was luckier.

Som recalled that the employer’s mother came to visit her at the hospital and promised
to look after her well. She offered to pay for all medical costs. But that was the only time and
the last time, Som got to see someone coming on behalf of the employer. After that, she could

not get hold of the employer again.
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Som was hospitalized for nearly one month, after which the doctor allowed her to return
home and rehabilitate there. But Som never got to her home. Instead, while still patched with
bandages, she was brought by the police to the police station where she was pressed with charges
for being an alien and working without permission, an offence against the Working of Alien Act BE
2551 (2008)’s Section 51. It imposes imprisonment up to five years or a fine from 2,000 to 100,000
baht, or both. She was brought to the Court for remand hearing as well.

Som was confident that her work permit had not expired. But the inquiry official told her
that the employer she used to work for in Pitsanuloke had already revoked the employment and
had not contacted the registrar again since Som had left for a new job in Bangkok. The Court
denied her bail and she was brought straight into the prison immediately with her body heavily
bandaged.

“The custodian officer was shocked and asked me why did | have to go to jail and how could
you live in here with so many bandages on your body? They feared that | would get infected
there.” Som recalled the first instant she step her feet into the prison for the first time in her life
through help of an interpreter. Som was not allowed to sleep separately at the infirmary room.
Instead, she had to sleep with other inmates and had to help fill up water bottles, mop the floor
and other chores as required in the prison. She burst out in tears form the trauma she faced while
being incarcerated.

“I'have done nothing wrong. Why did | have to go to jail? | could not contact my employer
and he took no responsibilities” Som said while weeping when asked about her living in the prison.

During that time, the Human Rights and Development Foundation (HRDF) has tried to give
Som help starting from submitting a letter of petition to the public prosecutor claiming that there
was some deviation of facts during the investigation of the police. In fact, after our verification,
Som’s work permit was still valid, but she had landed on a job different from what was specified
therein and she had changed her employer without permission. According to the law, she should
just be fined (not more than 20,000 baht per Section 26 of the Working of Alien Act).
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Give the evidence, the public prosecutor decided to not “indict” the case stating that Som
had been working legally. Even though the previous employer had revoked the employment, but
it did not have annulled her permit.

“The treatment of the inquiry official toward Som to have her remanded while she was
rehabilitating was rather inhumane. Meanwhile, that the remand in custody was granted without
considering her physical condition and how she needed the treatment rather than incarceration.
It should have been realized how unsanitary it was in the prison and that might have given rise to
infection of her wounds” said Janjira Janpaew, the attorney in charge of the case.

As a result, even after over one year, Som’s right arm cannot be put to normal use. She still
feel the restrain of the wounds and it pains her often. She could not put it to full strength.
Nowadays, she only earn 250 baht per day from her work in factory.

Attorney Janjira also noted another important point of the case since when there is a change
of employer, the employer should also be held liable as well, not just the employee themselves.
In addition, it is important that the inquiry official has good understanding about the law and
‘interpret’” it more ‘in favor’ of the employee. Most importantly, it has become a practice for
inquiry officials to press them with charge concerning working without permission on top of others.

“As to Som, if there was no intervention, she would have been incarcerated on exceeding
what is provided for as to the alleged offence. That would be an infringement on her rights. As to
the Court, which is a further step in the judicial procedure and supposed to screen the information,
it should have perform its duties to its fullest strength and to place more importance on the issue.
Most of the migrant workers have to be incarcerated longer that what was required according to
the charges against them. This has happened as a result of a lack of screening of information by
either the public prosecutor or the Court and it has failed to serve their interest.”

“Though the Thai judicial process is based on an accusatorial system and the worker is

supposed to make their own defense. But it is not fair to say because the Thai Court does not
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adopt an inquisitorial system, and therefore it is not possible investigate and acquire the truth. It
does not matter whichever system the Court works on, when having to handle a case, the public
prosecutor, the Court and personnel in the justice process are obliged to establish the truth and
to ensure that it serves the interest of justice. The judgement should not be made based on
documentary evidence only. That is not justice based on facts.”

This could have stemmed from the ‘label” imposed of them as migrant workers who have
caused troubles for the country.

“Personnel in the labour justice process tend to treat it as a social problem and an illegal
migration. It is east to notice, look at the stamp in labour cases, for example, the South Bangkok
Criminal Court would stamp on it as a ‘grave criminal offence’ or the Court would opine that
given that the migrant workers has no permanent address, therefore they shall ‘not be temporarily
released’ fearing a flight risk and having them remanded in custody. All these reflect well the
negative views hidden in steps of the justice process.”

Attorney Janjira insisted that for an attorney, it does not matter what kind of case is there,
we are supposed to perform our duties to ensue justice in society.”

“Whether it is a business case, a human rights case, or whatsoever cases, an attorney is
obliged to perform their duties to assure society that they can still look forward to justice. And it
does not matter if they are a rich person, a poor person or a foreigner, all of them should be
entitled to their legal rights and have equal access to justice.”

That is the reason that has prompted this young female attorney to continue performing
her duties to defend the rights of migrant workers since she believes that she can be part of the
effort to help engender understanding about migrant workers among personnel in the justice
process and it should help to an improvement of the standards and protection of the rights of

these people.
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As to damages claim, attorney Janjira has brought Som to complain with the Department of
Labour Protection and Welfare to acquire all the outstanding wages the employer had not paid,
about half a month or 4,000 baht. Also, she has complained to the Rights and Liberties Protection
Department, Ministry of Justice, to demand compensation for “Som” who had been unnecessarily
incarcerated for 49 days.

The investigation of the cause of gas explosion is another ongoing case. The inquiry official
is corroborated evidence to see if it had happened as a result of a defect of the gas tanks or Som’s
negligence. If for the former cause, Som would then be able to demand damages from the
employer through a civil suit. But progress on this case has not been satisfactory.

Nowadays, Som still wakes up in the middle of the night being haunted by the flames that
have engulfed her body. She still waits for the day the justice is served.
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Emebet RS

8

In the afternoon of 8 March 2015, she made it as the last decision and determined to pursue
it. In haste, she made her swift stride competing with the scorching sun that burned her face and
the sweats that dropped down into her two eyes. It was hard for her to distinguish between her
tears and her welling perspiration, though.

Emebet, her name, and as far as she could recall, she has been struggling to survive in his
chaotic world

Emebet was born and grew up in Ethiopia, one of the most impoverished countries in the
world. At five years of age, her father was suspiciously killed by the government of Ethiopia as a
result of his dissent against the government; he refused to hand over to the government the land
on which he to make his family survive. Three days after her father’s passing, her mother also died
from car accidence. Without the strong family foundation, Emebet was adopted by her relatives.

If one can draw the destiny of one’s life, one would rather choose to make it look beautiful
without any vileness, and with rosy picture in every step of life. Emebet would have hoped so.
After losing both parents and being adopted by her relatives, she looked forward to something
not worse than what she had been through. She looked forward to studying, having a ¢ood job,
and having a good family. But a dream was just a dream. In reality, she was not enrolled into
school. Worse still, she was raped by a family member who had raised her up, until she got
pregnant.

An unwanted daughter borne out of wedlock did not make her feel disgusting or accursed,
though. She adored the tiny little living being and raising her daughter up with love and warmth.

And with such immense love for her daughter, she was looking for a bright future for her. She
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decided to work as a domestic worker in Thailand through the arrangement of an agent and she
was supposed to serve in the residence of her employers, Dr. Yonas Tegegn Woldermariam and
Mrs. Serkalem Guadi. Dr. Woldermariam was a World Health Organization’s representative in
Thailand

“I'was in such an imperil situation. | was so scared of the persecution by my government.
Yet, | have a child to raise. | want to raise her to the best | can. | do not want her to suffer.
Therefore, | have decided to work for good money hoping it would bring me and my child out of
the impoverishment. | have decided to work as a domestic worker for Mr. Woldermariam and Mrs.
Guadi believing it was to land me and my child on a better future.” Emebet recalled how she had
decided to work as a domestic worker.

At first, the family of a WHO’s representative in Thailand seemed to be an illuminating light
and a bright hope for Emebet at the rate agreed verbally of 2,000 Ethiopian Birr or 3,229 baht plus
a return air ticket and weekly holidays, Saturdays and Sundays. Mrs. Guadi promised her firmly that
the work in Thailand would be light that has made Emebet not hesitate to grab the opportunity.

16 June 2013 was the first day at work for Emebet in this family. It was also the first day her
bright and shining hope was trashed when she discovered how cruel working and living conditions
in which she lived. She was forced to work 19-20 hours a day from five o’clock to midnight every
day without a holiday. On certain days, she had to work until one o’clock in the morning. When
she was working as a domestic worker in Ethiopia, she was supposed to work only for nine hours
from six o’clock until three and enjoyed her weekends.

Having to work in a condition different from what had been agreed was just a prologue of
the much cruelty she had yet to face. Her experience as a domestic worker in the family of Mr.
Woldermariam and Mrs.Guadi left her a long lasting nightmare.

“In various instances, | was subject to verbal abuse by Mrs.Guadi who called me a ‘mule’,

a ‘stinky’, a ‘bitch’. | could not understand why | have to face such predicament. At least, | should
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earn some respect and should be treated as a fellow human being. What | experienced in the
house was just the opposite. Apart from having to work longer than what had been agreed, | was
also subject to beating and torture in various forms. The first time | was physically abused was
when Mr. Woldermariam’s aunt and nephew came to visit and stay in the home. One day, both
wanted coffee and | made it for them. After coffee, his nephew asked for tea, so | made him tea.

Then | was called upstairs by Mrs.Guadi who asked me why | had to serve them both tea
and coffee. She then started to scold me and beat me up. | could not figure it out why Mrs.
Guadi liked to beat me up. Once, Mrs.Guadi came from a party with her Ethiopian compatriots in
Bangkok. She started to beat and physically abused me keeping saying that she had heard
something about me.”

There were problems regarding dogs as well. “Mr. Woldermariam’s family had pet dogs and
when they barked too loud, Mrs.Guadi would blame it on me and would start beating me up. So
many reasons seemed to prompt a physical abuse against me. One day, | had a painful toothache,
so | warmed up water using microwave oven to water cleaned my teeth to reduce the pain.
When Mrs.Guadi found this out, she was so upset and started beating me blaming me for using
electricity wastefully.

If the cooking was not to the liking of Mrs.Guadi, that would land me on beating as well.
One time, she hit my ear three or four times causing me to suffer temporary hearing loss and the
hearing of some strange noise all the time. Mr. Woldermariam treated me with some medication
and told me that next time if | got beaten up by Mrs.Guadi, | would better stay still and let
his wife beat me up until it satisfies her. Otherwise, his wife would continue beating me until she
saw blood from my body. | used to ask Mrs.Guadi why she had to get physical against me,
she said it was none of my business. She could do anything to me. It was her house.” Emebet

recounted the trauma she experienced to us.
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Emebet was arranged to sleep with a dog. Every time, the dog urinated, she had to clean
the bed sheet up to get to sleep again. When the dog barked or howled, Mrs. Guadi would ask
her to walk it out to stop it from barking. That has definitely deprived Emebet’s sleeping and rest
time.

As to food, Emebet was given just plain rice to eat. Once, she was overcome by her hunger,
so she took out flour from the cupboard to cook Ethiopian pizza. When Mrs. Guadi found this out,
she was so mad and hit her so hard. One week after that, she continued to be beaten up and
being slapped on her face and pounded on her back. In one week, Emebet was subject to
physical abuse at least three times.

Throughout almost two years of work in Thailand, Emebet has never been paid and when
she asked her employers about this, they kept making different excuses, i.e., the bank was closed,
or that she would be paid once she got back to Ethiopia. Emebet had to work 19-20 hours every
day with no breaks and was not allowed to have weekly holidays or to ¢o outside and chat with
people. She was even barred from calling her family. She could only leave the home when she
walked the dogs. Otherwise, it would be the time she was punished and left outside the home
during one or two o’clock in the morning when Mrs. Guadi was upset with something.

“I decided to call it quit and asked Mrs.Guadi to send me back to Ethiopia, but she said |
had to stay on to pay up the debt | owed her including the plane ticket and other travel expenses.”
She said, just to pay off a one-way air ticket, | was supposed to work for free for this family at least
ten months. “When | asked for my passport which had been withheld by Mrs.Guadi, she refused
to give it to me” said the weeping Emebet.

Emebet also recalled that Mrs. Guadi used to threaten her that she would instruct the agent
in Ethiopia to dispose her child off anywhere and anytime if she continue to upset her. She even

warmed Emebet about the cctv installed in the house and if she managed to escape, she would
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call the housing project’s security and the police who she claimed to take side on her to arrest
Emebet. That has made Emebet so afraid and dare not run away.

The decision on n 8 March 2015 was therefore the last and the most important decision to
make. After being beaten up and expelled from the home the last time by Mrs. Guadi, Emebet
was determined to make it happen. The last and the most important decision she made was to
take her own life at a lake inside Nitchada Villa to bring to an end all the sufferings she has been
through until then.

But before it was too late to turn anything back, Emebet was rescued timely by a group of
good neighbors of Mrs. Guadi. Upon hearing about the physical abuse and the unfair treatment
Emebet had been receiving, they decided to help her by negotiating and convincing. Mr.
Woldermariam and Mrs. Guadi to pay for the air ticket to bring Emebet back to Ethiopia and asked
them to pay for her wages and to return her the passport. Both refused to act as pleaded by them.

As the negotiation had gone futile, they brought Emebet to the attention of the villa’s
security and report a criminal case. Then, they contacted the Foundation for Women (FFW) to
help.

The path toward judicial remedies of Emebet has started once FFW received the complaint.
Staff was dispatched there to collect information from her and they have found that the treatment
of the employers against her was not just a violation of labour law, but a criminal law as well. It
could be tantamount to an offence of trafficking in person as well. Therefore, FFW’s staff
brought Emebet to report the case to the police at the Pak Kred Police Station to press charges
against Mr. Woldermariam and his wife for physical abuse, confinement, slavery and
trafficking in person. They have reached out to the Lawyers Council of Thailand (LCT) and the
Human Rights and Development Foundation (HRDF) for legal help. Miss Kohnwilai

Teppunkoonngam and Miss Orawan Wimonrunkrut were then assigned as attorneys in this case.
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Miss Kohnwilai recalled how she got involved in the effort to restore justice for Emebet that
“after being appointed the attorney in this case, an attempt was made to negotiate and the
family of Mr. Woldermariam was asked to provide Emebet all the damages, but the mediation
failed. According to their lawyer, Mr. Woldermariamand his wife insisted that they had done
nothing wrong and believed they enjoyed diplomatic immunity. Legally, it was not the case, though,
since a diplomatic immunity would only be provided to the head of foreign missions in the
country, not staff in international organizations. As to staff of international organizations, it is
clearly stipulated in international law that they are obliged to respect and act according to the
domestic laws of the country in which they are based. In particular, when the crime involves
personal activities, not the functional immunity or the crime committed in his capacity as a WHO’s
representative, therefore, they could be held to account accountable for their commission that
violates Thai law. Miss Kohnwilai said.

Miss Kohnwilai further revealed that the position of Mr. Woldermariam was a challenge to
the investigation in his case since he and his wife have control power over Emebet and influence
law enforcement due to their socioeconomic status, Thus, when the action taken by law enforce
officer against Mr. Woldermariam and his wife was not that strong and it affected the case’s
impartiality. Such predicament has simply dampened the status of a victim like Emebet making
her even more depressed and vulnerable to more violations and a lack of protection. Fortunately,
due to the good governance of the World Health Organisation, staff had been sent to investigate
the case since it became news and Mr. Woldermariam was suspended from his post during the
investigation. That has made the legal action more feasible.

“There have been lots of problems with regard to impartiality and expertise of the
investigation officers involved with the investigation of trafficking in person case against Emebet.

Starting with the skill to handle trafficking in person case, we have tried to explain to the police
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that what had happened to Emebet was culpable as an offence against trafficking in person, and
not just physical abuse. The attempt has been made to deprive her of her liberty, to deprive her
of her personal life, and the deprivation was overboard. It could constitute as the use of forced
labour as well since the employee had no power to decide if she wanted to quit for other job
and had no power to ask to quit the job.

“Even if she told her employers that she wanted to leave the job and asked if they could
get her back home, the employers simply refused to do so. Eventually, she was contemplating
on taking her own life. Still, the police were not convinced if the act could be an offence against
trafficking in person. After we have given all the information to the police, they were supposed to
investigate and corroborate evidence. Still, they failed to perform their duty. Worse, the police’s
press interviews were always in favor of Mr. Woldermariam. A lack of impartiality of the police was
another hindrance to the effort to restore justice for Emebet, according to Kohnwilai

Nevertheless, as the police were reluctant to press ahead with the investigation, Kohnwilai
together with FFW staff had to take the lead to acquire evidence and to take the victim to have
medical examination and to get psychological treatment. Thus, enough evidence could be acquired
to seek legal remedies from them.

Miss Kohnwilai also mentioned about a lesson learned from problems concerning the case
of Emebet which need to be addressed immediately to ensure victims in similar circumstances
have access to justice that “In sum, apart from a lack of impartiality of the police regarding the
investigation of Emebet case, another obvious problem that needs to be urgently addressed is
the screening process to identify trafficking victims. The form used by Pak Kred police hardly
covers information that indicates the signs of vulnerability as to exploitation stemming from
trafficking in person. In comparison, the same screening forms used in other countries such as the

United Kingdom, USA, etc., all indicators of human trafficking or forced labour are clearly provided
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in the screening form such as information that the passport being withheld or wages denied by
the employers. Of course, a single indicator may not sufficiently pin down the case as a case of
trafficking in person, but at least it should be a guidance for the police to acquire further
information from other witnesses and will lead to the holding to account of the perpetrators.

As to the expertise of officials in the screening process, and whether or not the screening
process should be conducted by a special agency with specific skills such as what has been
practiced in the United Kingdom. In the UK, though the screening in this case is conducted by the
police, but it also involves the role of anti-trafficking organizations in the country to help in the
screening and the prosecution. The input of such anti-trafficking organizations shall be included
for further trial of the case as well. This is different from Thailand where the investigation power
rests with the local authorities. And even though there are special agencies such as the Anti-
Trafficking in Persons Division (ATPD) and even if ATPD comes to investigate the case and determines
that it is a case of trafficking in person, if the local police does not agree and refuse to reach out
for help from ATPD, ATPD has no jurisdictional power over the case.

Regarding the justice process, there is much room for improvement, particularly concerning
the screening of trafficking victims, the beginning for the investigation. From there, it is the starting
point at which a trafficking victim shall be accorded with protection, whether as protection for
witness, or other social protection. Therefore, all agencies involved must give importance to this
procedure and ensure that the process is implemented to restore justice for the victim. Should
the local police have no expertise in such justice process, other agencies with better skills should
be allowed to take charge of the case and civil society should have a role in the process as well.

“An effort should be made to ensure that it will get better, not worse. Given that there has
been an increase in the number of victim, if we fail to enhance the process, we would simply

allow those who violate the law to have more power and become richer. And these people can

- 92 -
Female Migrant Workers in Thailand: In Search of Human Dignity and Labour Rights through Justice System



do anything to harm justice or to disrupt the process to ensure that they benefit from the flawed
and incompetent system. This will make it more unfair. Uneven and unfair income distribution will
even get worse. Even though we are not the party directly affected by trafficking in person, the
impact might fall on us indirectly and unconsciously as a result of the flawed social mechanisms.”

Miss Kohnwilai also added at the end that “The problem must be addressed at the
systemic level. One person cannot solve it, but it requires several of us. Each has to see to it that
they have done their best. The success in this case to restore justice for the victim could be
attributed to collective help from various parties including the Foundation For Women, the
Lawyers Council of Thailand (LCT), HRDF, ATPD, local police, DSI, reporters, the Criminal Court, the
Labour Court, and most importantly the neighbors who refused to stay intolerant to the violence
inflicted on the victim. The success could be attributed to all parties involved, when one party
became weak, others could come in to fulfill the role. The victim herself after such ordeal would
become more empowered and she has made it clear that she intends to help other people
facing the same predicament. Apart from helping the victim individually, such an effort shall
indirectly help society at large as we did not allow the flawed justice process to go on. We were
there to fix it and to ensure that the process shall rest on transparency. Meanwhile, the victim got
empowered and she would become part of the force to ensure a brighter future of the society”
Kohnwilai said in the end.

As to the progress of the case, a settlement has been reached between her employers and

Emebet, and an amount of money has been paid to Emebet to stop pursuing litigations in both
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Khin Oo, oy =

-
because she wants to make everything right

A picture is perfect when no dent has been made to it. Just like a legal case, justice shall
arise when all facts are acquired and corroborated. It was a statement made by Mr. Preeda Nakpew,
an attorney who works on this case. His client, Khin Oo, was a woman from Myanmar. She was
alleged to have committed a crime she never did.

Khin Oo and her husband, Aung Su Myint, have entered Thailand to seek jobs. Both landed
in a sewing factory in Thawee Watta, Bangkok and earned satisfactorily about 25.000 baht a month
combined. It was just enough to meet their basic necessities. Part of the money was sent back to
support their child care in Myanmar, another to help support Khin Oo’s older mother who lived
in Mae Sot District, Tak. The rest was spent for their daily expenses while living in Bangkok. Very
little was left for savings.

On 10 March 2015, Khin Oo was arrested by the Tha Kham police allegedly for robbery and
receiving a property obtained through the commission of an offence.

The story goes like this. One day prior to her arrest, just before Khin Oo went out to work
as she usually did, she received a phone call from someone who introduced herself as Anong,
sister in law of Susu who was married to her third brother, Thu Na Win. Both had not had contact
for a long time.

Anong told Khin Oo that Thu Na Win was “a robber” and that he had stolen motorcycle,
notebook computer, and television from her. Anong told her that if all the items could be brought

back, she would not take any legal action against her brother.
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Aggrieved by this, Khin Oo immediately contacted Thu Na Win, but could not reach him. So
she asked Susu for a phone number of her brother’s friend. Khin Oo left the message asking Thu
Na Win to call her as soon as possible.

In that afternoon, Khin Oo got to talk with her brother about what had happened. According
to Thu Na Win, he was having a brawl with Susu thinking that his wife ran away to the home of
her brother who was married to Anong.

On 7 March 2015, he and four or five friends were having a drink at the house of Susu’s
brother and her sister in law in Bang Bon.

Before leaving for his home, Thu Na Win asked about Susu and pleaded to her brother and
her sister in law to help talk with Susu to ask her to leave for home with him. But he was told
that Susu was not in the home. Thu Na Win thus threatened that if Susu did not leave from there
with him, he would take the belongings away. And he and his friends did that by taking the three
properties from the home.

Khin Oo asked Thu Na Win to bring the items back, but he was terrified by the legal
consequences since he had learned that Anong had reported the case to the police. Khin Oo
decided to tell her brother to bring the items and leave them with her. She would bring them
back to Anong by herself. Khin Oo called back Anong who admitted to having reported the case.
She told the police to talk to Thu Na Win asking him to bring the properties back and she would
not have him arrested and prosecuted. Khin Oo told Anong that as soon as she got hold of the
items, she would contact Anong to bring them back.

The middle of the night, Thu Na Win and his friends brought the properties to the residence
of Khin Oo. So she called up Anong asking her to pick them up after she came back from work
tomorrow.

On 10 March, “Khin Oo” had gone to work as usual and she had revealed the story about

her brother to two friends at work. Prior to leaving the factory, she even called Anong to confirm
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the time for her to collect the items at 17.00 and asked Anong to call her when she got near her
place so that she could meet her at the mouth of the Soi. Anong said she would drive a pickup
truck there. During the phone conversation, the two friends of Khin Oo overheard what she said
with Anong.

Since the Soi of Khin Oo’s place was narrow and feeling that it might cause difficulty for
Anong, after leaving from work, Aung Su Myint brought the properties to Khin Oo’s friend’s house
close to the mouth of the Soi and left them there. Meanwhile, Khin Oo was standing waiting for
Anong at the mouth of the Soi. She called Anong to keep her informed of the direction from time
to time. As Khin Oo could not speak Thai that well, she asked a vendor selling fried chicken and
another vendor selling noodles nearby to explain the direction to Anong. Upon her arrival, Anong
was led by Khin Oo to her friend’s house to retrieve the properties. But unexpectedly, four police
officials suddenly turned up and Anong pointed her finger to Khin Oo claiming that she had
received the properties that had been stolen from her.

The police thus made the arrest of Khin Oo, her husband and her other two friends. Khin
Oo and her husband tried to explain to the police that her two friends had nothing to do with the
case at all and they simply lived at the rendezvous place where the properties would be retrieved.
Eventually, the police simply arrest her and her husband and took them to the Tha Kham Police
Station, even though Khin Oo had tried to explain what had happened to them.

Around one o’clock in the morning, the police let her husband return home, though Khin
Oo was still held in custody. The next morning, she was interviewed by the investigator and was
asked to sign her name. Since she could not read Thai, the investigator explained to her very
briefly that she was charged for receiving stolen property and the injured party had led the police
to arrest her. She was then taken to the Thonburi Criminal Court (Black Case no. 768/2015) for a

remand in custody (at the women’s prison of the Thonburi Remand Prison) on 12 March 2015.
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“According to the law, the inquiry official is obliged to acquire and corroborate evidence
first to ensure justice. But in this case, since Khin Oo came from Myanmar and could only speak
and read basic Thai. She was not 100% fluent in Thai. Therefore, the inquiry official should repeat
the sentences and ensure that Khin Oo understand the meaning. She should be made known as
to how compatible between the evidence she had given and what had been recorded by the
official. We are talking about facts and when one should be found guilty or not should base on
facts. Such practice should not have happened”, the attorney in this case, Preeda, reflected on
the problems in this case.

What Preeda did immediately upon accepting to work in the case of Khin Oo was to visit
her in the prison to collect all the information. After that, he would prepare for bail application.
Meanwhile, he contacted with the inquiry official of Tha Kham Police Station to review all the
information again. He pointed out to the official that according to Khin Oo and other witnesses
including Anong, a party in dispute in this case, all of them confirmed that Khin Oo had said that
her brother had stolen the items from Anong and she disagreed with that her brother had done
and an appointment was made for Anong to retrieve all the stolen properties. It showed that Khin
Oo had no role in the robbery and there was no intent for her to commit the crime. Therefore,
the inquiry official could simply report the public prosecutor this information and propose to not
prosecute the case.”

But Preeda was informed that the inquiry official would pursue the case based on the facts
proposed by the attesting police. And he would be informed once the investigation report was
sent to the public prosecutor.

After that, Preeda could not contact the inquiry official again.

As an experienced attorney, he contacted the public prosecutor of the Department of
Thonburi Criminal Litigation on 24 April and thus was then informed that the inquiry official had

already submitted the investigation report since 22 April and the public prosecutor in charge of
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the case was preparing a motion of indictment to submit on 27 April since it was getting closer to
the end of the four remand in custody on 28 April.

“Our goal then was to convince the public prosecutor to not “indict” the case, since if it
got on to the trial, it would be harder to fight. | proposed to the public prosecutor that prior to
submit the indictment motion, | asked for an opportunity to bring the alleged offender to meet
him so that he could hear from another viewpoint. He was ready to listen, but asked that the view
could be submitted in a letter to him within 27 April.”

It meant two days to submit a letter of petition to the public prosecutor. So it would be
good that he could meet Khin Oo another time to collect more detail and to write the letter. He
also needed a signature from her, but it was a weekend and no visitation could be made.

It dawned on him that “I’ve got to have access to my client soonest even though it was
public holidays”. Of course, he did not have the arbitrary power with him and so he wrote to the
Director of the prison asking to visit Khin Oo on Saturday 25 March.

The letter of petition could be prepared in time and submitted to the public prosecutor
within the deadline. Still, the public prosecutor in charge of the case insisted on submitting an
indictment motion tomorrow.

Not to surrender easily, on the same day, Preeda wrote to the Director General of the
Attorney General Office attached with a briefing on the case to ask for leniency for his client.

A “criminal suit” rests essentially on “intent”. The case of Khin Oo essentially showed what
her intent was and she had no intention to commit a criminal office. All are equal before the law
and despite of her being an alien, she should not be subject to discrimination in the justice process.
After all, Khin Oo was just a migrant worker who was here to earn income to send back to her
home in Myanmar. This was similar to many Thai people who worked abroad just to send money
back to their families in Thailand. It does not matter where you are, everyone must be treated

equally before the law.”
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The AGO’s Director General eventually summoned the chief public prosecutor in charge of
the case for a talk and asked him to review the letter of petition by Khin Oo. Preeda was informed
of the opinion of the AGO’s Director General when an official told him that “The secretary of the
Director General even asked this attorney has worked so hard on this case. It has never happened
before.”

The afternoon of 28 November, his endeavor bore fruit. The Court issued a writ to have the
alleged offender released from jail as the public prosecutor decided not to indict the case.

“I think it is important that we work on every possible chance to help our clients. Supposing
that | just sat and waited for the inquiry official to call me back as he had promised me without
knowing that he had already submit the investigation report to the public prosecutor already, then
it would be game over and the public prosecutor would definitely indict the case and the trial
would commence. That would make it even more difficult.”

Preeda gave much importance on this step. From his experience, the crux of the problem
with regard to justice process lies at officials at the beginning of the justice process, namely,
inquiry official and public prosecutor who are supposed to corroborate evidence and to prudently
vet the case prior to propose it to the Court. But there are instances that something lousy could
begin from there. According to him, it is a structural problem. Even thousgh it is set as a rule for
the investigation to be conducted independently, but in reality, the arresting officials and investi-
gators work in the same police station. We have hardly seen any conflict of opinion between the
two teams of law enforcement officials. That has prompted him to be cautious and to stay vigilant
to any move of the inquiry official and the public prosecutor. “I think it is important that we nev-
er ignore this point. If we find the evidence is flawed and incomplete and that it might infringe on
fundamental rights and an innocent person should not be convicted and sentenced, or a person
who has committed very minor offence, but given the incomplete evidence, it was concluded

that he had committed something much more grave than what had actually happened, and if
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justice process begins based on such evidence it would have wasted human and financial resourc-
es and time unnecessarily.

This was part of the outstanding work by Preeda Nakpew, an attorney to help fill out a
missing jigsaw in “Khin Oo” case making it a more complete picture. And it has helped to confirm
that she had no intent to commit such crime and should be given another chance to restore her
life.
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It nearly cost Nuyi’s liberty as a result of just one ring. Fortunately, she was determined to
stand firm and fight for justice though it has dragged her into some vulnerabilities and quagmire.
Most importantly, the incidence has become one of the worst experience she even has and it
would be difficult to forget it. It was so bad that the 47 year old worker from Myanmar had de-
cided to leave Thailand after working here for more than 13 years to suit herself after all the
problems had been put to rest.

It stemmed from her latest work as domestic worker responsible for gardening, cooking and
other miscellaneous chores for a family in Samut Sakhon. After working for three months, she
found the work too hard, even though she got help from another Thai domestic worker hired by
her employer. It seemed she was supposed to deal with any work available in the house. She had
to work from six in the morning until eight in the evening to earn 7,500 baht per month. She de-
cided to call it quit before the end of 2015, but was asked by her employer to stay on a little bit
more since during the time the Thai domestic worker was absent to visit her family in the province.
She was asked to hang in until the Thai domestic worker returned and she found it hard to refuse
to do that.

Everything seemed fine until the employer’s family had travelled to Ratchaburi for New Year
vacation and Nuyi was asked to tag along to work there. The incidence happened after their return
to Samut Sakhon on 31 December 2015. On the following day, the employer’s mother found her
ring missing so she asked Nuyi to come and look for it in her bedroom. Nuyi could not find any-

thing, so she left to continue with her other home work.

- 10! -

WIRUTNENGARUNSI AR RETIY



Unfortunately, Nuyi became a suspect in the eye of the employer simply because she was
asked to bring bags containing the ring and other belongings to the car before they had left from
Ratchaburi on 31 December 2015. And in fact, it was the Thai domestic worker who unloaded the
bags from the car and brought them to the bedroom while Nuyi simply brought the other stuff to
the kitchen and to clean up.

Another reason that prompted the employer to suspect Nuyi was that evening, she walked
up to the employer’s mother’s room to bring her bag down as the Thai domestic worker mistook
it there. Nuyi explained that when she had gone up to collect her bag, the mother was in the
room, too, so it would not be possible for her to steal anything then.

The employer also suspected Nuyi since she was present and could see when the employ-
er’s mother pack up her ring and other valuable items in the bags and hand carry bag. Nuyi told
the police at Khok Kham Police Station on 1 January 2016, however, that she did not get to see
when the mother packed her ring in the bag. She only brought the bag to the car and had no idea
what was inside. And it was the last time she saw the bag when it was loaded into the car in
Ratchaburi and she never saw it again.

The employer pressured Nuyi to admit to taking the ring away. When she insisted on not
taking it, she was stripped naked for body search by the employer who even made a search in
her bedroom. Having found nothing, the employer suspected that Nuyi had swallowed the ring.
The employer’s mother decided to have her swear that she had not taken it. She did swear be-
lieving in her innocence even though the word dictated by the employer for her to swear was
very strong.

When she asked about quitting the job since the Thai domestic worker had already returned
as promised, the employer kept saying that she could not resign then and even threatened her
that she had to pay 80,000 baht for the missing ring before she could go even though she insisted
that she had taken nothing. Nuyi said she had not that much money, the employer then offered

a deal for her to work for seven months to write off the debt.
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It was quite a havoc then as Nuyi decided not to leave her room to work fearing someone
would plant the ruing there and accused her of being the robber. She also refused to give the
money or to work to pay off the money since she has not taken the rung away. She asked for the
last time to leave, but the employer did not let her go and even confined her to a room. They
even brought plainclothes police to threaten her and pressure her to confess to the charge. That
prompted Nuyi to call her niece who lived nearby for help.

After getting all the information, her niece contacted the Human Rights and Development
Foundation (HRDF) through Ae Mar Cho, the Coordinator of the Migrant Justice Program (MJP) in
Samut Sakhon. She got to know the organization as she used to ask for some help just a while
ago. It has led to a rescue to help bring Nuyi out of the employer’s home.

It was not that easy, though. On 5 January 2016, after arriving at the housing project of the
employer, Ae Mar Cho with her team could not contact Nuyi via her mobile phone as they used
to. So they did not know which house she was in. They had to retreat and start it all over. The
second time, HRDF had contacted the employer and asked to retrieve her on 6 January 2016. The
rescue team was composed of Sun Mol, assistant to the coordinator on education and Aung Kyaw,
deputy chairperson of the Migrant Workers Rights Network (MWRN).

Upon their arrival, they encountered with a plainclothes police official in the house. They
had learned later that the police official was brought there by the employer to threaten and force
Nuyi to admit to taking the ring away. At last, the HRDF and MWRN team has got to talk with the
employer who eventually allowed us to take Nuyi away based on the condition that she be taken
for an x-ray to see if the ring was in her stomach. Nuyi was willing to do that since she wanted to
prove her innocence. Everyone decided to go to the Ekkachai Hospital on 6 January 2016.

The problem initially tended to get exacerbated since during the first x-ray, an opaque
object was spotted in her abdominal cavity. The medical team at the hospital could not pin down

that it was a ring, though. But given the account by the employer, the medical doctor might say
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that it could be a ring judging from its shape and location. Nuyi insisted that it was not a ring and
asked the doctor to operate on her instantly. But the doctor said to make sure, it would be better
that she went for another x-ray since if it was a ring it would have slipped down her intestines.
And if it was a ring, the shape of the objet would be different depending on which direction the
ring was placed to in the intestines.

Two days later, HRDF staff led by Acting Sub Lt. Wichan Thamrai, a legal officer of the MJP,
has brought Nuyi for another x-ray. This time, it was clear cut from the result that it was not a ring,
but a gallstone she had had for many years without treatment. Also, the opaque object remained
at the same location and it turned out to be in an ovary shape, not circular.

Everything was pointing to a better direction. Nuyi was no longer a suspect and the employer
had not intent to hold her accountable anymore. Nuyi eventually decided to leave for Myanmar
a few days after even though she could just sue the employer for damage done to her reputation
as a result of her being accused of stealing the ring and for the infringement on minimum wage
regulation and work with no holidays. She could just sue for damages for that retrospectively.
Though her niece urged her to file the case, but she wanted to return home fearing that the legal
action would simply keep her there much longer.

For Ae Mar Cho, a lesson learned from this incidence was as a migrant worker, it is easy for
one to be accused and blamed, especially when one works as a domestic worker. Prior to this,
there was a case of an employer who was a nurse and her mother had lost her ring and asked her
daughter to report the case against a migrant worker who worked as domestic worker. Eventually,
they simply found the ring fallen just beside a jar in the bathroom. It fell down when the mother
removed it from her finger and placed it there. In another case, the domestic worker was accused
for stealing a watch and a ring valued about 450,000 baht in total. The worker was definitely not
involved since one of the two items had been lost even before she started working for the

employer.
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But in that case, the attorney asked the worker to confess to the charge in order to get a
reprieve. Doing so would land her in jail for a few years, but if she decided to fight the charge she
could be remanded even longer than the actual sentence received since most the defendants
who are migrant workers are often denied bail fear for their flight. Once the defendant’s brother
even offered to deposit 200,000 baht as bail bond, but the Court did not allow her to go. For a
migrant worker, getting bail is quite a challenge. Apart from having to place high amount of bail
bond, the Court often refuse to give them the bail.

In Ae Mar Cho’s view, for a case with incomplete evidence, the arrest should not have been
made and the police should stay impartial. In a case whereby an employee is accused of stealing,
we have to think that it might be possible that they are just wrongly implicated. Not all the
workers are good people. But the police have to find out the truth and to protect human rights.
It is not right that whenever the employer makes an accusation, those workers should all be put
in jail. And in this case, the attorney even convinced her to confess to the charge and it was an
infringement of her rights. The workers are treated as someone deprived of any rights to defend
themselves.

“Also, several interpreters have failed to stay impartial. Since the interpreters have been
recruited by the police, they could do anything to the workers. The Koh Tao case is a prime
example. The interpreter was recruited by the police, not someone neutral and such interpreter
could do much disservice and could just turn the case upside down. An impartial interpreter would
explain and ask if the person had really committed the crime. If not, you have the right to ask for
a lawyer to defend yourself, or to ask for a lawyer even before you give evidence. And if you had
not done it, you had every right to plead not suilty. Likewise, Nuyi told us she did not do it and
we told her if you did not do it, you did not have to admit to doing it. You had to insist that you
were innocent. It was clear to Nuyi that she did not do it. She even offered to have a doctor
operate on her stomach. We need to keep the workers informed so that they can deal with such

situation.
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“There was a similar case the other day. The attorney asked the suspect to just confess to
the charge, even the suspect was a Thai person. It was not right. Why did the police have to
convince them to make the confession? You are a law enforcement official, you must stay
impartial and try to dig out the truth. You have to make the best to investigate, not to rush to
close the case. Even a not-for-profit organization like us, we cannot just rush to close the case.
We need to focus on finding the truth and determine if the employee or the employer is
wrongful. Such accusation should not have been levied on Nuyi. The police should not just blame
it on her and it is not right that the employer asked the police to threaten her. That was how the
police failed to stay impartial. The employer must be the first person to ask if he had seen when
Nuyi had taken away the ring. If not, then she did not do it” said Ae Mar Cho.

As for Sun Mol, the assistance to the coordinator on education, it was reflected how
important it is to educate the workers about their labour rights. As for Nuyi, she should have known
that if she did not do it, she needed not confess. And she should be made aware of relevant laws
and how to seek legal help and to defend herself in the court. Over 80% of the workers are
unaware of such information. From her talking to the workers, she found that the workers had no
idea where to complain if they are denied their wages, or where to seek remedies, if any accidence
happens. Such information is very important.

Acting Sub Lt. Wichacn reflected on the problems of migrant workers that bail bond is quite
an issue for them since migrant workers have no permanent addresses and most of them have
been denied bail. Many have opted for getting imprisoned knowing that it would have gone futile
for them to fight the charges and it would just drag it on for a long time. In order to gain freedom
quickly, it is just convenient for them to just plead suilty instead of defending themselves in the
Court which would take a long time. The remedies they might receive from the Justice Fund for
the wrongful conviction would not worth it.

“For domestic workers, there should be specific laws to provide for them. Human rights or
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human dignity seem to be taken for granted in Thailand and people look at workers with prejudice.
For Nuyi case, even though there was also another Thai domestic worker there, but that worker
has never become a suspect. The worker had even asked to leave for home prior to that and it
was clear if there was any investigation on her part. Thai people tend to harbor their biased view
toward migrant workers and tend to disrespect their human dignity. Working as a domestic worker
can incur intimate relationship with the family members, but unfortunately such relationships have
been exploited so subtly” said Acting Sub Lt. Wichan.

An important lesson from Nuyi case was domestic workers are not protected by any
specific law. Or though there are such laws, but the protection is not there and the domestic
workers have never been entitled to such protection owing to different reasons including their
lack of legal knowledge, their lack of language skill, and the relationships they have between
employers and employees who have to live together day and night. They are not allowed to go
anywhere like other kinds of workers. Hence, they are prone to rights violation.

A solution is keep both parties informed. On one hand, an employee should know of their
rights and on the other the employer must be trained to know how to treat their workers. This

should help them to live together happily and to prevent any problems in the future.
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Femole M[jran'é Workers in Thailand:

In Search of Human Dignity and Labour Rights through Justice System =

o

Migrant workers or alien labour, two different terms that are used to refer to the same group
of people who are non-Thai and have entered the country to find jobs or to set up their
businesses. But to most people, the term migrant workers or alien labour (hereafter called migrant
workers) is rather used to define young labourers, women and men, from neighboring countries
including Myanmar, Lao and Cambodia.

For over a decade, these migrant workers have become the driving force to propel Thailand’s
developing economy. They have become a fundamental production factor for entrepreneurs,
small and large scale including those exporting to the region and the world. Nevertheless, the
benefits or profits engendered by migrant workers have been in stunning contrast to the level of
legal protection accorded to them while living in Thailand.

Domestic work is another common form of employment, a test of perseverance of women
migrant workers. They have chosen to live in the residence of the employers and a new form of
employment has been created to provide a waiver to almost all their fundamental rights they are
supposed to have under the labour protection law.

From 2005 to 2015, complaints received and cases receiving legal assistance from the Human
Rights and Development Foundation (HRDF) have been brought to public attention. The HRDF
realizes that by helping women migrant workers, or even girls, one after another to “enter justice
process” in order to “serve the interest of justice”, the HRDF is helping them as employees who

have not only had their labour rights exploited, but many have become victims of discrimination
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and inhuman and degrading treatment as a result of their gender, race, or lower social status. The
existing state mechanisms to tackle crime and to provide labour protection have failed to prevent
such violations. Worse, many of them has been re-victimized through the justice process; when
the legal proceeding has failed to restore them justice.

The HRDF has been working for over ten years to promote and help migrant workers to have
access to their rights through legal assistance and legal representation. We realize that the
violations of the rights of women migrant workers as provided for by labour protection law and
their being victims of murder, rape, physical assault, harassment, being falsely accused, etc. are a
breach of both domestic laws and international obligations which Thailand as a state party has to
respect, promote and protect. The stories of these women migrant workers provide the informa-
tion that can be reflected upon and used to improve the laws to ensure that the legal provisions
shall reflect the intent to protect and to prevent any denigration against their human dignity

simply because they are domestic workers.

One of the most important international treaties providing for fundamental human rights for
the humanity is the Universal Declarations of Human Rights (UDHR). It was ensued by two other
international treaties which have been promulgated to expand the meaning of the UDHR
including the International Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR).

Therefore, the rights and liberties of women migrant workers as a “human being” and an
“employee” provided for by the treaties must be respected, protected, and promoted by Thailand
as a state party without discrimination based on race, gender, language, legal status or territory to

which the worker is affiliated.
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It is not happening in the reality...

For some women migrant workers, their rights as a “human being” as provided for in the
UDRH have been deprived of. Their hope to live and to attain freedom and personal security has
been shattered. Some have been brought into servitude or forced to work so hard. Some have
been subject to torture or inhuman and degrading punishment. They have even been arrested
and held in custody for the crime they have never committed. For example;

“Ae, a women migrant worker from Myanmar and former domestic worker who had to
endure hard work working at home and had latter been forced to sell sex in exchange for wages
she was entitled to have anyway” (See Article 3, UDHR)

“Air, a daughter of Karen migrant workers, who was abducted by former employers of her
parents and had been treated as slave labour for over five years simply because the employers
were upset that her parents had quitted for another job. The couple and even their mother have
forced Air to work like a slave and inflicted bodily harm on her, confined her and treated her so
inhumanly. As a result, a girl as young as seven, had to suffer grave injuries and lost her fertility.
The cruel treatment has left permanent painful scars she has to carry for all her live” (See Article
4, UDHR®)

“Mah Suu, a 17-year-old girl from Myanmar who has become a domestic worker for an
employee who owned a furniture shop with her husband being an air force officer, a Group
Captain. The couple has physically attacked her accusing her of stealing property from them.
Instead of proving Mah Suu’s sguilt through justice process, they took the law into their own hand
and started to inflict her with physical abuse and burn her alive to force her to give a confession.

Mah Suu could endure such grave pain and trauma from such cruel, inhuman and degrading

8 Article 4 No one shall be held in slavery or servitude; slavery and the slave trade shall be prohibited in all their

forms.
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punishment for only six days before she passed away” (See Article 5, UDHR?)

The deprivation of domestic domestic workers’ rights and freedom has not be made
possible by just the employers, but also flaws in the enforcement of the law by Thai officers such
as;

“Som, a domestice worker who had proper and legal permit to work. Unfortunately, she
was sent into prison simply because the mistake committed by the inquiry official during their
investigation and corroboration of evidence. Being accused of having invalid work permit, the
heavily bandaged Som with burn injuries covering 37% of her skin as a result of fire explosion
during cooking had to painfully live in a women’s prison for as long as 49 days before she was

discharged as the public prosecutor decided to not indict her case.” (See Article 9, UDHR')

Nevertheless, the international obligations simply require that Thailand as a state party has
to review its own implementation and to submit report only. Legal provisions in the Constitution
of the Kingdom of Thailand B.E. 2540 (1997), the Constitution of the Kingdom of Thailand B.E. 2550
(2007) and Section 4 of the Constitution of the Kingdom of Thailand (Interim), B.E. 2557 (2014)
which are the supreme laws of the land shall be a connection to materialize the rights provided
for by the aforementioned treaties and to enable women migrant workers to have protection by
organic laws, particularly statutory laws. It can also be cited as an assurance of one’s rights during

the hearing in the Court as well.

9 Article 5 No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.

10 Article 9 No one shall be subjected to arbitrary arrest, detention or exile.
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As known, the Labour Protection Act B.E. 2541 (1998) is an organic law promulgated to
uphold the rights of employees in all sectors, Thai and migrant. However, the domestic workers
are exempted from protection in the Act as a result of the Ministerial Regulation (1998) issued by
the virtue of Section 22 of the Labour Protection Act B.E. 2541 (1998) (2) on 19 August 1998. These
domestic workers are not protected even for some fundamental rights such as minimum wage,
weekly holiday, traditional holiday and annual holiday, etc. and the minimum age prohibition per
the Labour Protection Act BE 2541 (1998).

The Ministerial Regulation has been put in force for over 13 years since 1998. Therefore,
even though that Ae, a domestic worker, has been paid just 500 baht a month is not considered
a breach to the Labour Protection Act B.E. 2541 (1998) since the Ministerial Regulation only provide
for certain protections.

In addition, there are two other important laws pertinent to the protection of the rights of
employees, albeit they are not enforceable for domestic workers including;

1. The Social Security Act B.E. 2533 (1990) which intends to protect the rights and
benefits of employees in seven cases including work-related sickness or injury, child
birth, disability, death, child assistance, old age and unemployment.

2. The Workmen’s Compensation Fund Act B.E. 2537 (1994) which intends to protect
employees who suffer from work-related sickness or injury in order that they can tap
into compensation fund or from their employers in certain sectors.

Therefore, throughout over 17 years as a domestic worker, Nuyi or other migrant workers
whose lives are recorded in this book or other workers, they are not even entitled to the rights
and benefits from either the Social Security Fund or the Workmen’s Compensation Fund, when
falling ill, even though it has been caused by their work.

In 2012, Mr. Padermchai Sasomsap, the Minister of Labour, has issued the Ministerial
Regulation no.14 by the virtue of the Labour Protection Act B.E. 2541 (1998) on 30 October 2012
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to establish seven more rights for domestic workers including;

To have weekly holiday at least one day a week (Section 28)

The employer must allow traditional holiday, at least 13 days per annum including the
Labour Day and if the traditional holiday takes place on the same day as weekly
holiday, the employee can have another extra holiday (Section 29)

The employee who has worked for at least one year shall be entitled to have not
more than six absent days from work (Section 30)

The employer must allow the employee to be absent from work as long as required
by the sickness and if the absence is three days and longer, the employer can demand
a doctor certificate from the employee. (Section 32)

To prohibit the employment of a child younger than 15 years and the employer must
make the payment directly to the child (Section 44 and the second paragraph of
Section 51)

The employee working on holiday must be paid at the rate of holiday work (Section
56)

The employee is entitled to receive wages not more than 30 days during their sick

leave (Section 57 first paragraph)

The employer is also prohibited from committing sexual harassment against women

employee or underage employee.

Even though the Ministerial Regulation no. 14 cannot be applied retrospectively to

domestic workers prior to 2012, but it has given rise to the rights of Air and Emebet, a domestic

worker from Ethiopia, which they could exercise against their employers in the Court.

PPP
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Nevertheless, the path to prove humanity and employee status in the justice process of
both of them and other women migrant workers whose accounts are recorded in this book does
not end just when they are made aware of their rights provided for in the international treaties or
the Constitution of the Kingdom of Thailand, or the Labour Protection Act B.E. 2541 (1998) and
the two Ministerial Regulations. When they actually exercised such rights, they were met with
challenges within the judicial process involving police, public prosecutors, judges, and custodian
officers. Such predicament can make them vulnerable again as an injured party, a witness or even
as a plaintiff.

The attorneys, lawyers and staff members of each of the projects under the HRDF have
become a major impetus that helps the domestic workers, as an injured party, to present their
truth and to demand the attention of personnel in the justice process at different levels in order
that their adjudication would restore justice for them.

The HRDF simply wants to raise some challenges in the justice process which have been
experienced by these injured parties, particularly in the criminal proceeding in which the HRDF has
found there should be an overhaul of the accusatorial system including;

How attorneys provide legal assistance In some cases in which the domestic worker has
become an accused in a criminal proceeding, while the plaintiff is the employer or their family,
the lawyer or attorney in charge of the case has often advised the employee to plead guilty in
order to have a reduced sentence by a half. The HRDF deems that an attorney is not a state
official and not part of the team to acquire and corroborate facts relating to the criminal
proceeding. Instead, the attorney’s direct role is to act on behalf of their client. One of their duties
is to bring to the attention of personnel in the criminal justice process the facts their client wants
to present. By advising them to plead guilty, particularly in cases that have been proved later that
the accused had not committed the crime as alleged, it would be tantamount to committing a
crime against an innocent person causing them to get punished. This issue must be immediately

addressed.
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Denying the report of crime or complaint!! It has been known that reporting the case is
a first step in a criminal justice proceeding. Therefore, if the police refuse to accept a complaint
or report of a case without inquiring for the facts, it would be tantamount to depriving the chance
of the injured party to proceed with the procedure. To illustrate, in the case of Mah Suu, when
she was initially physically abused after having been confined to the home for five days, she could
made an escape and asked for help from the police. Instead, the police had sent her back to the
home of the employers. That had set the course through which she was later subject to cruel
treatment and died later.

Suspects jumping bail during the pre-trial process'? From the story of Air, after she had
been rescued and received assistance from the Ministry of Social Development and Human
Security (MSDHS), the officers and attorneys have accompanied her and her mother to report the
case and to hold to account the couple or the employers and their mother. Although both
spouses were pressed with charges on seven offences concerning the Penal Code and the
Anti-Trafficking in Persons Act B.E 2551 (2008) and given so obvious evidence to confirm the
commission of the crime including permanent wounds from torture, but as the couple denied the
charges, they were granted bail by placing 350,000 baht each as security. They then jumped the
bail and cannot be tracked down until now. As a result the criminal proceeding against them has
to be put on hold.

Even though the permission to allow provisional release is subject to the discretion of both
the inquiry official and the Court and it is held as a standard that restriction of the rights of suspect
can be done only as necessary and as provided for by law. However, in the case of Air, since the

two suspects could not be brought to the Court, that the Civil Court of Kamphaeng Phet awarded

1 The Criminal Procedure Code’s Section 2¢ coupled with Section 121
12The Criminal Procedure Code’s Chapter 3 Provisional Release, Sections 106-109
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Air the compensation of 4 million baht, the justice could not be realized after a protracted process
with putting the defendant’s properties on public auction since the two perpetrators are not
longer here.

Limitations faced by the Appeals and the Supreme Courts to review evidence!® The
Thai judicial system is divided into three tiers, the lower court, the appeals court and the supreme
court (or the Dika court). Only in the lower court that witness examination has to be done in the
presence of the judges. At the Appeals and the Dika levels, the justices simply adjudicate based
on the evidence recorded by the Lower Court. For example, the case of two domestic workers
who were brutally raped by the employer and one of them suffered grave injury so much so that
her lower intestine has to be severed. Both have decided to bring to the attention of the Court
their facts.

It took immense courage for them to become plaintiffs in a rape case. Therefore, apart from
hoping to receive justice just for themselves, they also looked forward to stopping such cruel
practice of the employer who had in fact committed such offence many a time.

Nevertheless, even though the Lower Court found the defendant guilty for raping the two
injured parties, but the verdicts of the two higher courts were opposite. As the higher courts
simply adjudicate based on the evidence recorded in documents, they have found “it incredible
for the accused to rape the plaintiffs in a tiny space at the stair rail». Therefore, the accused was
only convicted for sexual molestation by the higher courts.

To shortcut judicial proceeding by pursuing mediation At present, it is common that
mediation has been used to end a judicial proceeding. It can happen in civil or criminal suit. In
particular in labour dispute based on civil proceeding, mediation has been used not just to end

the proceeding, but with the intent to encourage the employee and the employer to restore their

13 The Criminal Procedure Code’s Title 4 Appeal and Dika, Sections 193-225
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good relationships, or even to reinstate the worker. Like the case of Emebet, a domestic worker
from Ethiopia, who had followed her employers, a couple, to work in Thailand, she had decided
to end the legal proceeding in both civil and criminal suits as well as trafficking in person as a
result of mediation. Even though prior to her rescue, she had been lured and subject to physical
abuse so painfully that she nearly thought about taking her own life. Eventually, she decided to
end the legal proceeding, even though it did not serve any of the purposes of mediation. It could
have been out of her own wish to put the matter to rest, just like the thought that once compelled

her to nearly take her own life.
PP

The HRDF fervently hopes that the stories of some women migrant workers in this book
shall encourage you to look deeper into the lives of fellow human beings who are called
domestic workers. We are well aware that it is immensely important to successfully develop a set
of laws and policies to effectively protect domestic workers and that will benefit both the
employees and the employers. We also want to reiterate that any success for an organization
working to provide legal assistance is not more valuable than our realization that everyone has

the same equal human dignity and humanness.

With respect in freedom and human rights

Human Rights and Development Foundation (HRDF)
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EPILOUGUE

Sunee Chairose*

We have been aggrieved by the fact that Thai women workers have to struggle and go over-
seas in order to generate income to support their family. Particularly, some women are domestic
workers living in employer’s house in isolation from society. Some of them have to endure torture
or sexual harassment as well as facing unfair charges; they go to prison, or even die.

These problems have driven workers to come together and collaborate with women work-
ers in the same sector from different countries to collectively negotiate with their own governments
to provide more assistance to them. Also, they collectively advocate towards the country where
they are working in pursuit of improving laws and policies that protect workers. Whilst it is clear
that all problems have not been solved, we would like to celebrate the fact that Thai women
workers have acquired bargaining power to protect their rights, women rights and human values.

However, the stories of women migrant workers from neighbouring countries living in Thai
society that are documented in this book are utterly disturbing. Currently, global society including
Thailand is discussing about international mechanisms and international laws to prevent and sup-
press human trafficking. Besides, welfare arrangements that improve the quality of life of workers
is relatively developed. Despite all of these, a number of women migrant workers still suffer pain
posed by exploitation, torture, abuses, and sexual assault inflicted by the employer. As a result
of this, some women have lost their lives although they lived in houses, factories, and houses of

* Director, Center for the Promotion of Equality and Justice, College of Social innovation, Rangsit University
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wealthy people who are living around us. However, the mechanisms in Thai society could hardly
help them. Worse, some of these mechanisms, particularly government officers and prolonged
and complicated judicial proceeding, have even exacerbated the problems in many cases.

Thus, Thai society is obligated to take responsibility in this matter. We need to help develop
mechanisms, at the national and ASEAN level, in protecting humanity as well as rights of migrant

workers — men and women- throughout the world.
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“Whether it is a business case, a human rights case, or whatsoever cases, an attorney is obliged to
perform their duties to assure society that they can still look forward to justice. And it does not matter
if they are a rich person, a poor person or a foreigner, all of them should be entitled to their legal rights

and have equal access to justice.”

“lidnnziliuniigsia Afavs vise aRezlshanu nsvimihivemueauiluield anugfsssy dudadu
nivesruludaule lddeutuagsie au wiedswd AdedlasudnSaungune WitsnugRsssuldedns
Winiguiu”

Junjira Junpaew, lawyer

“All are equal before the law and despite of her being an alien, she should not be subject to
discrimination in the justice process. After all, Khin Oo was just a migrant worker who was here to earn
income to send back to her home in Myanmar. This was similar to many Thai people who worked
abroad just to send money back to their families in Thailand. It does not matter where you are,

everyone must be treated equally before the law.”
AuynALIzABdlaTUAMIENanIARent ngvnng wiwiasduausiewn nssuiun1seRsssusdenujun
MY a ' a ] | | v ~ a v A oa ) A v .«.:4' @ A )
Lilel 8neee- Augilunanusiami auntidiumauludssnalveiediiunduluntiuingy Awiloudu
-'-NI 1 dl' I a U 1 A U [ I‘N'
aulngvaneaunluvsn sy luisUssmeitedsdunduintiemitonseuaiilulsemelve liilasegiuseine

Ty Aduusdesldsu Anugfsssy tnaiauanin”

Preeda Nakpiuw, lawyer




