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Executive Summary

Strategic litigation is part of a trial process with broader objective from traditional litigations.
While the latter aims to enforce the rights of the individual parties, the former also focusses on a
larger impact, i.e., on setting legal precedence to be applied to similar legal cases, raising the social
awareness to engender debate on public issues and to lead to changes of social norm, changes in
the implementation of state policy and procedure. The strategic litigations can be an impact or a test
case litigation and have been used widely for human rights protection which can be called a public
interest litigation. Although in some strategic litigation cases the Court verdict still fails to protect
human rights, but the process and result of strategic litigations can reflect injustice in the legal provisions
or their enforcement which are contrary to international human rights principles or standards.

Strategic litigations for human rights in Thailand have often been carried out as network of
groups or organizations of human rights lawyers and attorneys in collaboration with the individuals
or communities whose rights have been violated, as well as, human rights organizations, academics
and experts in various fields. The examples include issues on security laws enforcement in the
Southern Border Provinces, discrimination against migrant workers, environmental problems, denial
of community rights to participate and manage natural resources and environment in their community,
and human rights violations relating to power exercises following to the coup.

Strategic litigations for human rights could be either filing a lawsuit as an active strategy or
defending a lawsuit as a passive strategy. Cases selection for strategic litigation must be done
carefully which is certainly important to include the readiness of victims as well as their risks occurred
during litigation process, especially the rights and liberties of the alleged offender or accused in the
criminal case. The strategy set out for litigations should be included the proper forum to conduct
litication for those cases i.e. Constitutional Court, Administrative Court, Criminal Court, Civil Court,
Specialized Court, etc. In practice, the strategic litigation aims to lay down the legal principles and to
present the Court the principles and knowledge, rather than legal technicality. Moreover, the strategic
litications for human rights aim to insist human rights principles and standards, particularly including
the demand to respect to right to justice along the justice process. The right to justice includes
the right for bail, the right to seek judicial review over the detention, the right to have sufficient
opportunity to defend oneself, the right to counsel in private and the right to legal aid, the right to
interpretation along entire justice process, the right to appeal, and the right to be treated with respect
and human dignity. In this regards, the successive factors for strategic litigations are capability
to mobilize and sustain the movement to the broader social recognition. The movement includes
compilation and dissemination of academics works relating to the case, distribution of press release

on the progress of the case and to invite people to observe the trial, organizing of public seminars,
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exchanges and dissemination of information to the public, and capacity building. Particularly, once
the Court has set legal precedence yielding changes, it is very pertinent that an effort shall be made
to mobilize the replicate and multiply the results of such strategic litigation to be accepted in the
society. This social reinforcement will prevent the backtracking of the verdict.

However, strategic litigations for human right are mostly proceeded by the private sectors. The
policy and law does not appear to support the strategic litigation movements. One of the positive
factor favorable to strategic litigation could be the legal system that has been developed to allow
the third party to initiate process for the Court review in order to protect human rights or for the
public interest. The examples include principles under Section 32 the Constitution of the Kingdom
of Thailand B.E. 2550 (2007) which allows any person for the interest of a victim to initiate the lawsuit
to seek the judicial review over the violation of the rights and liberties in life and body and order for
remedy; Section 90 of the Criminal Procedure Code that guarantee the right to habeas corpus; Section
66 and 67 of the previous Constitution (2007) that guarantee the right of people and community
to participate in the management, maintenance, and utilization of natural resources and the
environment; and Section 42 of the Act on Establishment of the Administrative Court and
Administrative Court Procedure B.E. 2542 (1999) that allows legal entities to bring the case to the
Administrative Court provided that the matter is under the scope of those legal entities and relating
to public interest.

Regarding negative factors, they include the law and policy on legal aid system does not appear
to support the strategic litigation for human rights. The legal aid tends to provide for the poor who
have been treated unfairly and to address their immediate need on a case by case basis. It is also
not efficient and does not cover all the expenses. The people still has to bear the cost to exercise
their right to access to the judicial process. The recently promulgated Justice Fund Act B.E. 2558
(2015) could be a channel through which people and organizations working on strategic litigation may
tap into since the law provides for a fund to support the necessary expenses to enable people to
have access to the justice process. This includes financial support for their bail, other expenses
relating to the litigations, as well as, the support for the victims of human rights violation, and the
support for legal education for public schemes. Nonetheless, until now, there have been no clear
policies or practices to support strategic litigation. Therefore, the existing legal aid through strategic
litication has often been provided for by legal aid NGOs without funding support from the State.

The following negative factor is a lack of legal certainty of the laws safeguarding human rights
in the aftermath of the coup and under the Constitution of the Kingdom of Thailand (Interim) B.E.2557
(2014) which confines the recognition and protection of rights and liberties merely to as long as they
are not contrary to or in breach of the Constitution. Section 44 of the Interim Constitution, in
particular, has bestowed power to the NCPO, legislatively, administratively and judicially, and the

exercise of such power shall be held as lawful and constitutional as well as final. The constitutional
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provision has led to a lack of legal certainty and affected the justice process as well as has a bearing
on the strategic litigation for human rights. This is yet to mention how it stands contrary to human
rights principles and the rule of law.

The last negative factor is a lack of law and policy to protect the movement on human rights
protection, especially problems on the use of law and justice process to harass or intimidate activists
working to protect human rights or what is known as “Strategic Lawsuit Against Public Participation
or SLAPP”. Such problems have been recognized in countries as a violation of human rights principles.
The United Nations Special Rapporteur on the Promotion and Protection of the Right to Freedom of
Opinion and Protection has noted about the excessive restriction of the right to freedom of expression
as a result of the civil and criminal defamation law which stands in the way of the exercise of
the right to opinion and freedom of expression, the right to participate and the right to receive
information, particularly those useful for the protection of human rights or those pertaining to public
interest. In many instances, anti-SLAPP legislations have been promulgated to protect the exercise
of the right to freedom of opinion, expression and participation.

Based on the study and experiences sharing lawyers and human rights defenders involved with
strategic litigation for human rights in Thailand during the seminar on strategic litication for human
rights protection on 27 March 2016, some recommendations have been made to improve the laws,
policies and practices to concretely support strategic litigation for human rights as follows:

1. The laws or policies on the system of legal aid should support strategic litigations for human
rights protection;

2. The policies and practices under the Justice Fund Act 2015 should support NGOs and civil
society network in their strategic litigations to protect human rights;

3. The laws and policies to provide for anti-SLAPP legislations should be developed in order
to protect the right of individuals and communities from their movement to protect human rights or
for public interest; and

4. The Constitution should guarantee the existing legal concept that allows any person to seek
a judicial review to protect human rights or public interests, particularly including Section 32 and
Section 66 and 67 of the previous Constitution (2007).
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Introduction

The current political, economic and social situation has given rise to injustices and human rights
violations, particularly toward the economically and socially vulnerable groups and marginalized
groups including the ethnic groups, workers, migrant workers, refugees and villagers affected by large-
scale development projects or the state policies relating to land and forest, or politics, etc. When an
injustice arises, it can be challenging for one to exercise their right to justice to seek the remedies
and reparations or to set systemic precedence to prevent such violations in the future, since there
still are problems and obstacles imbued in the existing justice process, which is not favorable to the
concrete protection of human rights. It can also be attributed to a lack of knowledge, economic and
other factors. Therefore, an impact or test case litigation and public interest litigation or strategic
litication is a legal method through the judicial process which can be applied to bring about changes
in the laws and the enforcement of the laws and possibly to set precedence giving the impact on
similar cases in the future. It is therefore appropriate to have an initial study of strategic litigation for
human rights in Thailand to the review of the laws, policies, practices and other procedures by the
state and legal aid organizations.

This report is an attempt to explore basic concepts about strategic litigation, an overview of
strategic litigations for human rights in Thailand, an analysis of factors relating to strategic litigation
and initial recommendations for the reform of the laws, policies and for forging the cooperation to
concretely protect human rights. Content of the report “stratesic litigation for human rights in
Thailand” has derived from an exchange of lawyers, attorneys and human rights defenders involved
with strategic litigation for human rights in Thailand during the public seminar on strategic litigation
to protect human rights on 27 March 2016 at Bangkok Chada Hotel. The details of each chapter are
as follows:

Chapter 1 concerning basic concepts about stratesic litigation featuring major characteristics
of strategic litigation and the importance of strategic litigation for human rights activism as well as
exploring issues concerning strategic litigation and the kind of strategic litigation which may render
negative impact to human rights activism;

Chapter 2 concerning strategic litigation for human rights in Thailand with an overview and
cases of strategic litigation including interesting example of court verdicts as laid out in the Appendix;

Chapter 3 presenting laws and policies concerning strategic litigations as well as any push and
pull factors toward the mobilization of strategic litication for human rights; and

Chapter 4 concerning a summary and recommendations including initial recommendations as
to how to mobilize for laws and policies as well as cooperation which are instrumental in the work

to concretely protect human rights.
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Chapter I

Basic concepts about strategic litigation

In this Chapter on basic concepts about strategic litigation, an attempt will be made to explain
the major characteristics of strategic litigation and the importance of strategic litigation for human
rights activism as well as exploring issues concerning strategic litigation and the kind of strategic

lawsuit which renders negative impact to human rights activism as the following details.
1. Major characteristics of strategic litigation

Strategic litigations are uniquely a judicial process aimed at testing legal issues including law
enforcement, interpretation of the law, legality review, or setting legal precedence. The process is
markedly different from a conventional judicial process which simply aims at enforcing the rights of
concerned parties. Rather, strategic litigations aim at bringing about an overall change, not just the
result of an individual case.

The overall changes are for example setting legal precedence, interpretation of the laws or
legal practices in similar cases, raising social awareness and raising issues for public discussion.
All these should be instrumental for changing of social norm, changes in policies and practices and
responding to strategic goals of strategic litication. It could be said that the litigation is simply an
impact or test case litigation.!

Strategic litigation and public interest litigation are markedly overlapped. Both are a judicial
process aiming to bring about an overall change rather than just the enforcement of the rights of
concerned parties, even though the plaintiff of the case would certainly benefit from the verdict.
As public interest litigation aims to serve public interest, it aims to yield changes as a result of the
verdict in terms of the law reform, interpretation of the law, setting precedence in society serving

public interest overall or public interest of smaller groups.?

! Public Law Strategic Support Project funded by the Legal Services Commission (LSC), “Guide to Strategic
Litiation,” March 2013, accessed in February 2016, from http://www.publiclawproject.org.uk/data/resources/153/
Guide-to-Strategic-Litigation.pdf and UN Women, “Engage in Strategic Litigation,” accessed in February 2016, from
www.endvawnow.org/en/articles/print/id/948/

2 Kriangkai Jiraroungwong, ibid, pp. 25-27
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Public interest litigation is a political tool which can be used to harness for changes in laws and
policies and interpretation of the law as well as to advocate political agendas. Public interest litigation
is therefore an important element of electoral politics and a social factor leading to the change of
behavior of the powers that be or changes in social norm. Public interest litigation is an important
tool and widely used in various regions of the word, particularly in the US, South Africa, and India.
Public interest issues have often been cited as a specific reason to litigate to bring justice to socially
marginalized groups including to advocate the interpretation of the law to provide legal standing for
individuals and organizations to initiate a public interest litigation in order to protect social
marginalized people who are unable to launch the lawsuit themselves and to ensure access for all

and equality as far as legal protection is concerned.?
2. How important strategic litigation is to the advocacy for human rights

A strategic litication bears a different importance from general litigations. Even though the case
cannot be won in the court, a strategic litigation may help to serve strategic goals including to
engender an overall change in terms of the law and its enforcement and the policies and practices.
It can be used as a political tool to elicit social chance. A pioneering case of strategic litigation is
probably Brown v. Board of Education of Topeka (1954) whereas the Supreme Court of the US ruled
that it is unfair and unconstitutional to use racial profiling as a rule to admit or reject any applicant
for public universities. The case has brought about widespread social change and has become
a pioneering model for harnessing the judicial process to solve social issues.*

Strategic litigations have been used widely on a range of human rights issues as a tool to
elicit legal change. Even though the court verdicts themselves may not lead to the recognition and
protection of human rights, but the process and results of strategic litigations have either reflected
the unfairess of the legal provisions or the interpretation of the law. It has helped to bring to light
how such laws or interpretation of the laws are in breach of or incompatible with international
standards. The judicial process as part of a strategic litigation has often been implemented along with
other measures including policy advocacy and capacity building in human rights. It can lead to the
raising of awareness and bring the issues of human rights to public debate and to engender new

knowledge and change of laws or policies in a long run.

5 Kriangkai Jiraroungwong, ibid, pp. 24-25

¢ Kriangkai Jiraroungwong “Legal standing in administrative litigation of a private party concerning public
interest cases” (Master degree dissertation, Faculty of Law, Thammasat University, 2012) and see the verdict on
Brown v. Board of Education of Topeka (1954) from http://www.nationalcenter.org/brown.html
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3. What to be considered before launching strategic litigation

Even though the strengths of a strategic litication include the engendering of an enforceable
legal standard creating major legal precedence, or even when the case is lost, it can also be raised
as an issue to demonstrate the unfair treatments which can hopefully bring about change in laws or
policies in a long run, but a strategic litigation does not fit with all cases since the judicial process
often involves costly expenses, protracted wait, and the uncertainty of the case. It can waste lots of
resources, incur risks and compromise safety of the clients and the witnesses. This is yet to mention
how it can affect credibility of the organization since not all litigations would yield the expected
results.

Therefore, it is important to explore concerned factors prior to the launch of strategic litigation
which includes the following;’

(1) Factors concerning the organizational capacity of the organization to launch strategic
litigation in terms of its human and financial resources and expertise;

(2) Factors concerning how litigable the case is including facts and evidence which should be
sufficiently available for litication to bring about change, readiness and willingness of the clients to
liticate, and other relevant evidence and risk factors; and

(3) Factors concerning relevant laws including the legal issues to be changed, and court
jurisdictions, i.e., the Criminal Court, the Civil Court, the Labour Court, the Administrative Court, the
Constitutional Court or International Courts.

Within the Thai jurisdiction, legal precedence that bring about change to similar cases hinges
on the verdict of the Supreme Court. Even though the verdicts of the Court of Justice are obligatory
to just the parties in the cases, but they have also created legal precedence on the interpretation of
the law and would bear the effect on similar cases. With the reform of the judicial system and the
adoption of dual court system to harness resources from judicial experts in public law, it has given
rise to the establishment of the Constitutional Court and the Administrative Court.® It has led to
constitutional review of the law by the judiciary and has resulted in the revocation or amendment
of laws or regulations. At present, a strategic litigation can be launched in either the Court of Justice
including the Criminal Court and the Civil Court or Specialized Court including the Constitutional Court
or the Administrative Court, when the case concerns public law and depending on the strategic goals

to achieve.

5> Ben Schokman, Daniel Creasey, Patrick Mohen, “Short Guide - Strategic Litigation and its Role in Promoting
and Protecting Human Rights,” DLA Piper, Legal Guide, July 2012

6 By virtue of the Constitution of the Kingdom of Thailand B,E,2540 (1997) until the Constitution B.E.2550
(2007)
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4. Strategic lawsuit to intimidate HRDs

A strategic litigation, apart from its use to protect human rights, can also be used as a tool of
the state or private sector to harass or intimidate human rights defenders. In other word, the state
or private sector may launch a civil case demanding lots of damages to compensate for the
impairment of their reputation, the libel suit, or by accusing those advocating to protect human rights
for reporting false information. Even though the advocacy was simply an attempt to expose human
rights violation to protect human rights, or to scrutinize the exercise of state power, or the
performance of duties of an attorney.” This tactic is called “Strategic Lawsuit Against Public
Participation” or “SLAPP” and it has hampered movement to protect human rights or even bring it
to a halt leaving the activists having to face lots of difficulties and wasting their resources to defend
themselves in the court instead of spending them to protect human rights. Even though the SLAPP
victim may have won the case, but the impact through a protracted judicial process can be felt as it
has compromised the resources to mobilize on human rights issues.

It is recognized in many countries that SLAPP legal actions are in breach of human rights
principles. The United Nations Special Rapporteur on the Promotion and Protection of the Right to
Freedom of Opinion and Protection has noted how it is unjustified to provide for criminal and
civil defamation which imposes excessive restrictions of the freedom of expression as they are
incompatible with the exercise of the right to freedom of expression and opinion, the right to
participation and the right to information, particularly on issues concerning the protection of human
rights or public interest issues.®

Moreover, in many instances, anti-SLAPP legislations have been promulgated to protect the
exercise of the right to freedom of opinion, expression and participation in many states in the US.
Essentially, there is a dismissal mechanism to allow a defendant to defend themselves by explaining
how their acts have been concerned with the exercise of the right to protect public interest. If the
Court is convinced that the act has been committed for public interest, the burden of proof will shift
to the plaintiff to rebuke the defence arguments and ground for litigation. If the Court has found the
evidence not credible or convinced by the exercise of the right to protect public interest, the Court

may dismiss the case preventing the defendant from having to spend too much time in a protracted

" “Andy Hall indicted on committing libel against pineapple plant-passport seized, prior to receive bail”
(Prachtai: 19 June 2557) accessed in February 2016, from http://www.prachatai.org/journal/2014/06/54100 and Press
Release: Stop using legal action to harass HRDs, promote mechanisms to ensure liability of human rights violation,”
accessed in 10 May 2016 from http://enlawfoundation.org/newweb/?p=2826 and “Press Release: Stop legal action
to obstruct the performance of duties by attorney , Lawyers Council of Thailand (LCT) used to protect fellow
attorneys” accessed in 10 February 2016, from http://prachatai.com/journal/2016/02/63870

8 Chirawat Suriyachotechayangkul, “Asymmetrical Legal Protection for Human Rights Abuses Associated with
Corporations: the Use of Legal Threats against Human Rights Defenders and Victims,” Thailand Development
Research Institute (TDRI), accessed in February 2016, from http://tdri.or.th/wp-content/uploads/2015/08/TDRI-QR-
June2015.pdf
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judicial process. The Court can also instruct the plaintiffs to provide for the costs as a punitive
measure making the SLAPP plaintiffs pay for the costs if the defendant wins the case and can fix
punitive damages if the Court has found the case had been filed as an attempt to harass, intimidate
or stifle the exercise of the right to protect public interest.”

In sum, a strategic litigation is a judicial process aimed at testing legal issues to yield a broader
change including to set legal precedence and raise social awareness, the factors of which can help
to bring about changes in policies and practices. A strategic litigation has been widely used to protect
human rights which is also recognized as a public interest litication. However, the strategic litigation
does not fit in all cases, the selection of cases have to be pondered with various factors since the
judicial process certainly involves costly expenses, delay and uncertainty of the case. It can waste
lots of resources, incur risks and compromise safety of the clients and the witnesses. This is yet to
mention how it can affect credibility of the organization since not all litigations would yield the
expected results. And on the contrary, a strategic lawsuits can also be used to stifle or mitigate
demands, the exercise of the right to freedom of expression or public participation, especially in the
country where there is no laws or policies in the justice process to protect public mobilization and

community mobilization for public interest.

? For example in the states of California, Delaware, Florida, New York, and Washington. For more information,
please see Public Participation Project, “State Anti-SLAPP Laws,” accessed in May 2016, from http://www.anti-slapp.
org/your-states-free-speech-protection/ and Chirawat Suriyachotechayangkul, Thailand Development Research In-
stitute (TDRI), ibid.
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Chapter 2

Strategic litigation for human rights in Thailand

Strategic litigations for human rights in Thailand have often been carried out as network of
groups or organizations of human rights lawyers and attorneys in collaboration with the individuals
or communities whose rights have been violated, as well as, human rights organizations, academics
and experts in various fields. The examples include issues on security laws enforcement in the
Southern Border Provinces, discrimination against migrant workers, environmental problems, denial
of community rights to participate and manage natural resources and environment in their
community, and human rights violations relating to power exercises following to the coup.
The strategic litigations for human rights protection can be proceeded at the Constitutional Court,
the Administrative Court, the Criminal Court, the Civil Court or Specialized Court including the Labour
Court, and the Military Court.

Regarding the selection of cases for strategic litigations, the criteria for consideration can be
both general criteria and specific criteria used on a case by case basis. The criteria for consideration
include consideration of the capacity of the liticating organization, the conditions and backgrounds
of cases, and the issues concerning lawsuit. For example, the ENLAW Foundation has several criteria
before conducting environmental strategic litications. The criteria are that the case should render
wider impact, the case should help to empower local community, the case should receive support
from academics, local NGOs and environmental experts, and the case should bring about policy or
law reform. As to the Human Rights Lawyers Association (HRLA), the criteria are that the case must
involve participation of local alliances, that one of the HRLA member must be able to get involved
or be responsible for the case, that the issues of the case must be to protect community rights,
freedom of expression, the right to justice, which are the HRLA’s strategy, and that the outcome of
the lawsuit should render wider impact including leading to change in the laws and policies or
supporting the empowerment of people’s movements. As to the Community Resources Centre
Foundation (CRC), factors concerning the readiness must be considered on a case by case basis to
empower and support people’s mobilization.

Strategic litications for human rights can be applied either active or passive strategy. For active
strategy, human rights defenders may initiate a strategic litigation to advocate a law or interpretation
of the law in favorable to the protection of human rights. It has often been brought through either
the Administrative Court or the Constitutional Court whereby the Court is asked to review the
legality or constitutionality of statutory laws, regulations, directives or any administrative act, and to
order its revocation and to order for compensation. For passive strategy, it is usually a defense in an

attempt to affirm the legal norm to ensure that the law or the law enforcement in favorable to the
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protection of human rights. Examples include to file a petition to the Criminal Court to adjudicate
on the lawfulness of detention in order to protect the right to liberties and to prevent enforced
disappearance or torture, or to participate in the post mortem inquest at the Court to establish the
truth regarding the cases of death in custody or death caused by the government officials, or to file
a criminal lawsuit or to act as a co-plaintiff in a criminal lawsuit, and to file a civil lawsuit to demand
for compensation as a result of human rights violation.

The judicial process, both the active and passive process, aims to engender legal precedence,
to raise social awareness and raise the issues for public debate giving a pretext for changes in social
norm and changes in policies and practices to recognize and protect human rights. For example,
it could have led to changes in justice and social system enabling victims of human rights violation
to be entitled to compensation, restitution and remedies through the justice process and social
remedies. It could have led to preventing the repetition of the human rights violation and changes
in the interpretation of the law and attitude of concerned persons including those involved with the
perpetuation of human rights violation and those involved with the justice process such as the police,
public prosecutor, judge and media.

The strategic litigation aims to lay down the legal principles and to present the Court the
principles and knowledsge, rather than legal technicality. Moreover, the strategic litigations for human
rights aim to insist human rights principles and standards, particularly including the demand to respect
to right to justice along the justice process. The right to justice includes the right for bail, the right to
seek judicial review over the detention, the right to have sufficient opportunity to defend oneself,
the right to counsel in private and the right to legal aid, the right to interpretation along entire justice
process, the right to appeal, and the right to be treated with respect and human dignity, all of which
are the basic principles in the Constitution and international laws.

The examples of strategic litigations for human rights in Thailand are as follows:
1. Strategic litigation concerning security laws

As a result of the enforcement of a string of security laws in the Southern Border Provinces in
response to unrest in the area, there has been an increase in complaints about human rights violation
during the time the security laws have been enforced. The Cross Cultural Foundation (CrCF), the
Human Rights Lawyers Association (HRLA), the Muslim Attorneys Centre (MAC), Duay Jai Group and
local human rights networks have been organizing activities to protect human rights including
launching strategic litigations along with the other campaigns on human rights. These human rights
lawyers hope that the model litigations can help to bring about changes in the justice system and
an overall change in society. The victims of human rights violation shall be able to have access to
compensation, restitution and remedies through the justice process and social remedies and
preventing the repetition of the violations. The systemic changes also include the attitude of
concerned persons including those involved with the perpetuation of human rights violation and

those involved with the justice process such as the police, public prosecutor, judge and media.
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Cases on strategic litigation concerning security laws!? are, for examples, litigations in the
Criminal Court, which include representing the victim’s family to participate in the post mortem
inquest and to file a criminal suit against the perpetrator liable for the deadly physical abuse from

1

torture;!! seeking judicial review over the lawfulness of detention per Section 90 of the Criminal

2

Procedure Code;!? and filing the objection against the extension of custody pertaining to the

Emergency Decree. For the litigations in the Civil Court, they include a damage claim for the deadly

physical abuse;*?

and the demanding for compensation from being a victim of a crime per the
Act for the Granting of Compensation to Aggrieved Parties and the Accused in Criminal Cases.!*
For litigations in the Administrative Court, they include the demanding for compensation from the
act of torture committed by the officials.’ In their legal struggle, the attorneys and plaintiffs of
strategic litication would invoke international human rights standards and principles to write their
plaint, appeal motion and for the presentation of evidence in the Court.

Such strategic litigations have brought about positive changes in many ways including the change
in regulations concerning visitation to those deprived of liberty as a result of Martial Law, a significant
decline in the number of torture complaints, an increasing demand for the National Human Rights
Commission (NHRC) to conduct the visit to detention facilities. Even though some strategic litigations
may not be successful, i.e., in the massacre relating to the demonstrations in Tak Bai District, but the
verdict from the post mortem inquest has raised concern and questions regarding the establishment
of the truth in the case and has become a controversial issue among people and those concerned
with justice worldwide as the Court simply ruled that the deaths could be attributed to suffocation.
There are still many cases which cannot be taken as a benchmark of success for strategic litigation
in its immediate term since the justice process could be delayed and protracted and some cases

have to go to the higher courts or the Military Court.®
2. Strategic litigation to protect migrant workers

Given a lack of access to justice process among migrant workers in Thailand, the Human Rights
and Development Foundation (HRDF), the Center for Protection and Revival of Local Community
Rights (CPCR) and local human rights networks have been organizing activities to enable migrant
workers in Thailand to have access to justice and to protection as provided for by international laws

such as the ILO Standards and international obligations on human rights. Strategic litications have

10¢Cross Cultural Foundation (CrCF), “Revealing Verdicts in Emergency Situation Cases” Bangkok, Duan Tula
Publishing House, December 2011

The case of massacre at Tak Bai District and the death in custody of Imam Yapha Kaseng in a military camp

12The enforced disappearance of Marateng Marano

Bthe death in custody of Imam Yapha Kaseng in a military camp

1%The enforced disappearance of Mr. Marateng Marano and the death in custody of Mr. Asri Samaae

15Such as the torture of Mr. Ishmael Tae

16Cross Cultural Foundation (CrCF), ibid, pp. 5-7
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been conducted along with legal education, receiving complaints and providing legal aid, compiling
and synthesizing information relating to unfair treatment faced by the migrant workers in order to
advocate the amendment of laws, regulations and policies.

Common strategic litigations in the Criminal Court include seeking judicial review on the

"in the Civil Court such

lawfulness of detention per Section 90 of the Criminal Procedure Code;!
as damage claim for physical abuse;!® in the Administrative Court such as the case to demand
compensation from the infringements made by state agencies;'’ and the demand for the rescinding
of guidelines of the Social Security Office (SSO) which are not in compliance with the Worker’s
Compensation Fund.? During the judicial process, the attorneys and plaintiffs of strategic litigation
would invoke international human rights standards and principles and rely on experience in strategic
litications relating to the enforcement of a string of security laws in the Southern Border Provinces
to write their plaint, appeal motion and for the presentation of evidence in the Court.

Example of active strategic litigation include the administrative litigation to revoke the unfair
SSO guidelines which are in breach of the Worker’s Compensation Act to protect all employees
suffering from work related injuries to enable them to have access to medical expense and
compensation for the loss of organ or life directly from the Worker’s Compensation Fund (WCF)
without being discriminated against based on race, nationality, or the migrant status.?! Invoking the
Worker’s Compensation Act, the Supreme Administrative Court ruled to recognize the rights of the
plaintiff, a migrant worker who had been granted permission to live temporarily and to work in
Thailand, to have access to the protection provided for in the 1994 Worker’s Compensation Fund
Act and to revoke the circular no. RS0711/W751 dated 25 October 2001, the part of which requires
that in order to have access to the Worker’s Compensation Fund (WCF), a migrant worker must
produce evidence showing that their employer had paid the contribution to the Worker’s
Compensation Fund (WCF) at the amount not lower than the minimum wages and to have registered
themselves to submit tax returns to the authorities in Thailand.?? Principally, the Worker’s
Compensation Act aims to protect all employees including migrant workers, for them to have access

to the Worker’s Compensation Fund (WCF). The principle had been affirmed by a verdict of the

"The case of unlawful detention of Mr. Charlie Tiyu

18The case of Girl Air subjected to physical abuse by her employer

9The case of migrant workers’ child who died from electrocution in Mae Sot District

The case of a lack of access to the Worker’s Compensation Fund (WCF) of Mr. Joe (without last name,
a migrant worker suffering from work related injuries

2IThe circular no. RS0711/W751 dated 25 October 2001 on the protection of migrant workers suffering from
work related injuries which only allows migrant workers who have registered themselves and have obtained work
permits issued by the authorities and have entered the Kingdom legally to have access to the Worker’s
Compensation Fund. The workers are also required to produce evidence showing that their employers have paid
the contribution to the Worker’s Compensation Fund (WCF) at the amount not lower than the minimum wages and
to have registered themselves to submit tax returns to the authorities in Thailand.

22\erdict of the Supreme Administrative Court (Mr. Joe without last name case), Red Case no. 0821/2558
dated 9 September 2015 with detail of the verdict as described in Appendix 1
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Supreme Court in the case filed with the Labour Court?® with detail of the verdict as described in
Appendix 1 and 2.

Even though the two verdicts have set legal precedence reflecting the genuine intent of the
law, still, there are some migrant workers who have no access to the Worker’s Compensation Fund
(WCF). The network realizes the importance to mobilize and replicate the verdict of the Supreme
Administrative Court to elicit recognition of the equal access to the Worker’s Compensation Fund

(WCF) of migrant workers to protect the rights of all migrant workers on a sustainable basis.
3. Environmental strategic litigation

Despite the rapidly deteriorating environmental problems, the state has fallen short of measures
to deal with them. Not sufficient effort has been made to ensure compensation, restitution and
remedies for the villagers and communities affected by environmental problems. The ENLAW
Foundation and networks of local villagers and communities have launched a number of strategic
litications to enhance access of the people to justice process and to empower the community on
the environment aspect and to bring about changes in the environmental laws and policies.?*

Environmental strategic litigations have been launched actively and passively. Most of them
have been made through the Administrative Court including to hold to task the Pollution Control
Department (PCD) to deal with lead contamination in the Klity Creek, to demand compensation from
the act of tort committed by the government officials during the unlawful suppression of the
demonstrations against the Thailand-Malaysia gas pipeline project, to revoke the approval of the
Environmental Impact Assessment report on the Thailand-Malaysia gas pipeline project, to declare
the area adjacent to the Map Ta Pud Industrial Complex the Pollution Control Zone. Litigations have
been made through the Civil Court as well including the demand for compensation of the company
for their mishandling as a result of which many people had been exposed to radioactive material,
the demand for compensation from the company discharging lead contaminated sewage into the
waterway causing impacts on life and health of the Klity Lang community, the demand of
compensation for the company discharging cadmium contaminated pollution into the waterway and
land of Mae Tao District in Tak Province, the criminal suit relating to the unlawful crackdown on the
demonstrations against the Thailand-Malaysia gas pipeline project. In addition, there have been the
litigations in civil and criminal suits to support the struggle of the community to protect the
environment, collaboration with local communities, NGOs, environmental academics and experts,

and the advocacy for change in the policies and laws.?®

2The verdict of the Labour Division of the Supreme Court (Num Maisaeng case) no. 15582/2558 dated 30
December 2015 with detail of the verdict as described in Appendix 2

24Enlaw - Environmental Empowerment for Grassroots and non-state actor in Thailand, ibid

Z5ENLAW Foundation, accessed in April 2016, from http://enlawfoundation.org/newweb/?page id=860
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One of the latest active strategic litigations is the case filed with the Supreme Administrative
Court to have the Court review on the legality of the Head of the NCPO Order no. 4/2559 dated 20
January 2016. The Order, which aims to exempt the enforcement of city and town plans throughout
the country to pave the way for energy and garbage disposal projects, would allow projects which
may affect the health and the environment to go as planned without considering how the project
may fit the local environment. The argument was that such administrative act to issue the order has
been done without legality and constitutionality, and even failing to comply with Section 44 of the
Interim Constitution. It is a measure which causes excessive damages to the public, and is contrary
to the principles of the Constitution and laws on city and town planning which recognizes the
people’s right to participate in the development of a city and town plan aiming to protect the right
to the environment and health at the local level and to set the framework for land use to ensure
sustainability of the local area. The Order has been promulgated invoking absolute power per Section
44 of the Interim Constitution even though it may bring about grave impacts to the environment,
health and livelihood of people in a long run as it would pave the way for energy and garbage
disposal projects to operate in any areas without concerning on environmental safeguard and the

guidelines on land use, and thus the Order is illegal.?®
4. Strategic litigation concerning community rights

The state laws and policies and projects by private investors have led to the destruction of
traditional livelihood of the community without measures to ensure compensation, restitution and
remedies for the villagers and communities. The Human Rights Lawyers Association (HRLA), the
Community Resources Centre Foundation (CRC), the Cross Cultural Foundation (CrCF), the Center for
Development of Children and Community Network (DCCN), the Northern Development Foundation
(NDF), Mae Sot Labour Law Clinic and local human rights networks in collaboration with villagers and
communities in many areas along with academics and experts, have thus launched strategic litigations
to create legal precedence on the enforcement and interpretation of the law concerning community
rights and to bring about changes to laws and policies or to empower the mobilization of the people
to uphold and protect community rights since people and community have the right to participate
in the management, maintenance, and utilization of natural resources and the environment. Cases
of strategic litigations for community rights include the legal defense for the villagers prosecuted for

exploiting land or forest resources,?’ and the countersuit in a civil case as a community member had

26ENLAW Foundation, “CSOs filing case to have the NCPO Order no. 4/2559 on the exemption of city and
town planning law revoked”, accessed in May 2016, from http://enlawfoundation.org/newweb/?p=2794

2The criminal action against ethnic villagers as a result of their rotational farming in forest area in Ban Om
Ki, Tha Song Yang District, Tak Province
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been sued for damages as a result of his exercise of the community right to protect natural resources
and the environment.?® Administrative litigations have been launched as well to keep in check the
unlawful administrative acts, particularly on the granting of mining licenses without adequate public
participation from local people.?’

The strategic litigations for community rights have been hampered by a lack of legal certainty
to some extent since the Constitutional Provisions which used to uphold rights and liberties had been
revoked as a result of the coup. Still, the Supreme Administrative Court has resorted to the principles
upholding community rights per the previous Constitution® which recognizes the role of people and
community in the management, maintenance and utilization of natural resources and the
environment, even though the principle is not clearly stipulated in the Interim Constitution. Therefore,
community rights are still enforceable as a conventional law in the Thai legal system by virtue of
Sections 66 and 67 of the Constitution of the Kingdom of Thailand B.E.2550 (2007) coupled with
Section 5, paragraph 1 of the Constitution of the Kingdom of Thailand (Interim) B.E.2557 (2014), and
such right still exists in accordance with the tradition of the democratic form of government and not

terminated by the coup with detail of the verdict as described in Appendix 3.
5. Strategic litigation as a result of the seizure of political power

In pursuance to the seizure of political power and the bestowing of power to enable the
Military Court to adjudicate criminal cases against civilians on certain kinds of offence and the vast
increase of complaints of human rights violation, human rights lawyers and social activists have formed
the Thai Lawyers for Human Rights (TLHR) to provide legal aid to those affected by the interpretation
of the law of the National Council for Peace and Order (NCPO). Various strategic litigations have been

launched and can be summarized as follows:3!

BFor example, the case of the Provincial Court of Songkhla ordering Peerapon Mining Co., a limestone
mining company in Songkhla to provide indemnity to members of the Khao Khuha Community Rights Network

For example, the case of the Khao Khuha Community Rights Network, Rattaphum District, Songkhla, filing
the case to revoke the approval of Khao Khuha for quarry mine

*0The verdict of the Supreme Administrative Court (the litigation to revoke licenses for utilization in the
National Forest Reserve, the case concerning quarry mine in Tambon Dong Mafai, Suwannakhuha District, Nong Bua
Lum Phu) with detail of the verdict as described in Appendix 3

1 Presented by Koomklao Songsomboon, workshop on strategic litigation for the protection of human rights,
27 March 2016 by the Human Rights and Development Foundation (HRDF) with support from the American Center
for International Solidarity
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5.1 Strategic litigation to uphold the principle that civilians must not be tried in the Military
Court. This includes the active litigation to request the Military Court to ask the Constitutional Court
to rule on the constitutionality of the NCPO Announcements no. 37/2557 and 38/2557%? which have
empowered the Military Court to rule in some cases against civilians. It was argued that by having the
cases tried in the Military Court instead of the Court of Justice, it is not just unconstitutional, but also
in breach of Article 4 of the Interational Covenant on Civil and Political Rights (ICCPR) and the equality
of arms and non-discrimination. Moreover, the structure and the judicial process of the Military Court
is incompatible with the Basic Principles on the Independence of the Judiciary. The verdict of the
Military Court cannot be appealed to a higher court during the period invoking the Martial Law. Such
predicaments have forced the alleged offenders to choose not to defense but rather to plead sguilty
to the charges. On this matter, the Military Court had dismissed the request claiming that there is no
legal provision to allow the Court to pass on the matter to the review of the Constitutional Court,
and the order is currently under appealed. In another case, a motion has been filed for the
Adjudication Committee for Power and Duty of Courts to rule if the Court of Justice should have the
jurisdiction over the cases against civilians, not the Military Court.

5.2 Strategic litigation for the recognition and protection of the right to justice in the offence
pertaining to Section 112 of the Penal Code. There are so many problems including the charging of
the lese majesté case which tends to cover beyond the elements of crime as provided for by the
law and now that the case has been made to fall under jurisdiction of the Military Court. In the
passive strategic litigation, an attempts has been made to uphold human rights principles, particularly
the right to justice, which includes the right to bail, the right to have access to lawyer, and the right
to live and body to ensure that the defendants shall not be subject to torture and be treated with
respect in their human dignity.

5.3 Strategic litigation to seek judicial review over the lawfulness of detention from the arrest
and detention under the NCPO Order no. 3/2558. It appears that several arrests have been made by
the persons who did not wear uniforms, without informing the arrested person of the charge, and
even though no flagrant offence had been committed. The lawyer files a petition to seek the judicial
review on the legality over the detention according to Section 90 of the Penal Code. However, the
Court has found that the detention invoking the NCPO was not contrary to the principle on legality

of detention. The verdict is currently under appealed.

*2The NCPO Announcements no. 37/2557 and 38/2557 stipulated that all offences relating to national
security per some Sections of the Penal Code and offences per the NCPO Announcements or Order committed
after the Announcements had come into force as well as other offences related to the two types of offence, shall
fall under the jurisdiction of the Military Court. Thus, it has transferred the power to adjudicate in cases against
civilians from the Court of Justice to the Military Court.
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Apart from the strategic issues as explained above, the Thai Lawyers for Human Rights (TLHR)
has launched strategic litigations to convince the Court to not admit evidence obtained from torture.
The Provincial Court of Trat has agreed and decided to not admit the evidence obtained unlawfully
in the case. There was also a strategic litigation in the Military Court to ensure the rights of the
defendants being guaranteed as much as they can. As previously, the Military Court would deny the
right to make copies of the plaint and court dockets, after filing a number of motions to request for
such documents, the Military Court has decided to allow the making of copies of the plaints and
court dockets. In addition, the Thai Lawyers for Human Rights (TLHR) has planned to launch an active
strategic litication with the Administrative Court to have the Court review the legality of the order of
the Ministry of Justice no. 314/2558 to allow a temporary prison in the 11t Military Circle.

Since a strategic litigation is a judicial process to test legal issues and to bring about broader
change, rather than to focus on the result of the case. It makes it different from traditional litigations
which tend to enforce the rights of the parties only. Therefore, strategic litications for human rights
place the importance on the selection and preparation of the case based on the readiness in terms
of human and financial resources, and expertise of the host organization. It also hinges on how
liticable the case is including facts and evidence which should be sufficiently available for litigation
to bring about change, readiness and willingness of the clients to liticate, and other relevant evidence
and risk factors in order to create legal precedence, the raising of social awareness to bring about
changes in policies and practices.

Based on the experience organizations working on strategic litication for human rights,
important factors contributing to the success of strategic litigations include the replication of the
case’s result. Strategies must be developed to provide for sustenance of networking and cooperation
from the preparation of the case to the replication of the verdict. There must be the compilation
and dissemination of academics works relating to the case, the distribution of press release on the
progress of the case and to invite people to observe the trial, the organizing of public seminars,
exchanges and dissemination of information in the public, and capacity building. This will help to
replicate the result of the legal precedence and bring about changes in the policies and practices to
uphold or protect human rights as well as raise social awareness and bring about change in social
norm. Particularly for the case that the Court has ruled to uphold the principle and changes have
been made, it is even more important to mobilize and replicate the results of strategic litigation
making it more accepted in a wider society. This social reinforcement will prevent the backtracking
of the verdict.??

»For example in labour case, the Supreme Court has set out verdict as a guideline to calculate compensation
for unfair severance based on how long the workers had been working. But the Labour Court of the First Instance
now tends to revert to use its own discretion. This makes the case not appealable to a higher court, since the
verdict is made based on the court discretion, not on the legal issues. This has weakened labour rights despite there
has been an effort to advocate the right for a long time.
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Chapter 3

Issues concerning laws and policies to
support strategic litigations for human rights

This Chapter explains issues concerning strategic litigation for human rights in Thailand in terms
of laws and policies and other factors which may promote or hamper the mobilization for strategic

litications for human rights.

1. The legal system which allow the third person initiate a lawsuit for to protect
human rights or public interest

The legal system that has been developed to allow the third party to initiate process for the
Court review in order to protect human rights or for the public interest is one of the positive factor
favorable to strategic litigation. The examples include principles under Section 32 of the previous
Constitution (2007) which allows any person for the interest of a victim to initiate the lawsuit to seek
the judicial review over the violation of the rights and liberties in life and body and order for
remedy>% and Section 90 of the Criminal Procedure Code that guarantee the right to habeas corpus.®

These principles have been invoked in various instances of strategic litigation for human rights,

34 Section 32, last paragraph of the Constitution of the Kingdom of Thailand B.E.2550 (2007) provides for the
risht of an affected person, public prosecutor, or other persons acting on behalf of the affected person to seek
court action to stop such an action which infringes on their rights and liberties to life and body as well as to provide
for appropriate measures or remedies for the damage done.

% Section 90 of the Criminal Procedure Code provides that “Where any person is alleged to be unlawfully
confined in a criminal case or in any other event, the following persons shall be entitled to submit a motion to the
court empowered to exercise criminal jurisdiction over such locality for release of the person in question;

(1) The person in question himself.

(2) The public prosecutor.

(3) The inquirer.

(4) The prison governor or official.

(5) A spouse or relative of the person in question or any other person for his sake.

Upon receipt of such application, the court shall instantaneously hold a hearing ex parte. Deeming the
motion is well-grounded, the court shall be authorised to, by order, direct the person carrying such confinement
to bring the person in question before it without delay. And if the person carrying the confinement is unable to
satisfy the court that such confinement is lawful, the court shall, by order, release the person in question at once.

Strategic Litigation for Human Rights in Thailand [ 13 3 ]



particularly relating to national security in the Southern Border Provinces and relating to the coup as
well as the detention of human rights defenders working to protect community rights in cases
related to land and forest issues.

Another important example is Section 42 of the Act on Establishment of the Administrative
Court and Administrative Court Procedure B.E. 2542. The Administrative Court has insofar allowed
several legal entities with relevant objectives to have the power to bring the case to the Administrative
Court provided that the matter is under the scope of those legal entities and relating to public
interest.3® Moreover, the principles under Section 66 and 67 of the previous Constitution (2007) that
guarantee the right of people and community to participate in the management, maintenance, and
utilization of natural resources and the environment.?’

The legal system that allows any person to initiate the litigation to protect human rights or
public interest helps to alleviate the problems of having no one to initiate a lawsuit for the public

interest because of the risk and burden occurred from the litigation process.
2. Strategic litigations for human rights in the legal aid system

The law and policy on legal aid system does not appear to support the strategic litigation for
human rights. The legal aid provided during the trial focusses mostly on a criminal case of which the
Court is obliged to appoint a lawyer for the defendant.?® Such public legal aid in a criminal case tends
to be delivered on a case by case basis and not connected with the legal aid provided during the
interrogation. Such legal aid is simply not encourage strategic litigation aiming to bring about change

in legal precedence.

@>  Verdict of the Central Administrative Court ruled in the Red Case no. esom-eaoo/o&ee that since the
Anti-Air Pollution and Environmental Protection Foundation is a legal entity with the objectives to cooperate with
state and private agencies to improve and protect environmental quality and has registered as a non-governmental
organization for the protection of the natural resources and the environment with the Ministry of Science,
Technology and the Environment, it therefore has the legal standing to bring the case against the defendant to
force them to perform their duties according to the law, to mete out measures for the prevention and solution of
problems by preventing all public buses and private buses from emitting fumes more than the standard amount.
And the verdict of the Supreme Administrative Court in the Red Case no. F.¢/e&c in which the Court ruled that
the Foundation for Consumers is a legal entity registered under the Civil and Commercial Code with objectives to
protect consumers and to serve public interest. The Supreme Administrative Court has found that the litigation is
relating to the overall benefit of electricity users, public property and national economic and social security,
therefore, it is a litigation for public interest and serves the objectives of the plaintiff. The Foundation is an aggrieved
party and may be aggrieved by the damage unavoidably and has the legal standing to bring the case to the Court.

>'The verdict of the Supreme Administrative Court (the litigation to revoke licenses for utilization in the
National Forest Reserve, the case concerning quarry mine in Tambon Dong Mafai, Suwannakhuha District, Nong Bua
Lum Phu) with detail of the verdict as described in Appendix 3

38 Sections 44/2, 150 and 173 of the Criminal Procedure Code
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Several legal aid organizations, providing legal representation, legal counseling and human rights
education, include state agencies, professional organizations, legal aid centers in universities and
NGOs. The existing legal aid through strategic litigation has often been provided for by legal aid NGOs
without funding support from the State. The legal aid funded by the state tends to work on the
criteria focusing on giving legal aid to the poor who have been unfairly treated and does not aim to
be a strategic litigation to protect human rights.*

The existing legal aid scheme funded by the State is also not efficient and does not cover all
the expenses. The people still has to bear the cost to exercise their right to access to the judicial
process, including the court fee, expenses incurred from forensic science, travel cost, accommodation,
bail securities, etc. The recently promulgated Justice Fund Act B.E. 2558 (2015) could be a channel
through which people and organizations working on strategic litigation may tap into since the law
provides for a fund to support the necessary expenses to enable people to have access to the justice
process. This includes financial support for their bail, other expenses relating to the litigations, as well
as, the support for the victims of human rights violation, and the support for legal education for
public schemes. Nonetheless, until now, there have been no clear policies or practices to support
strategic litication to protect human rights.

In sum, the current legal aid scheme is still lacking of laws and policies to promote strategic
litigation for human rights. The legal aid funded by the state tends to work on the criteria focusing
on giving legal aid to the poor who have been unfairly treated and does not aim to be a strategic
litication to protect human rights. The existing legal aid scheme funded by the State is also not
efficient and does not cover all the expenses. The people still has to bear the cost to exercise their
right to access to the judicial process. The recently promulgated Justice Fund Act (2015) could be
a channel through which people and organizations working on strategic litigation may tap into since
the law provides for a fund to support the necessary expenses to enable people to have access to
the justice process. However, until now, there have been no clear policies or practices to support

strategic litication to protect human rights.

*For example, the regulation of the public prosecution on public legal aid B.E. 2533, Article 30 (2) which
provides for public defense only for poor defendants who have been unfairly treated and there are compelling
reasons for them to receive the aim. The Lawyers Council of Thailand Act B.E. 2528, in its Chapter 9 on public legal
aid, it provides that legal aid shall be provided including legal counseling, help in writing legal contracts, and
procuring attorneys for poor people who have been unfairly treated. The Thai Bar simply has the duties to provide
advice and legal counseling to general public and to provide legal representation for poor people who have been
unfairly treated. Without having to the pay the lawyer fee, the clients still have to pay the court fees including the
entry of plaints, request fee, document reference fee, or the expense incurred from transfer of the appointment
of attorney, document proofing fee, document copying fee, or photocopying fee.
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3. Strategic litigations for human rights under the Interim Constitution

Strategic litigation to protect human rights and public interest can be a political tool which
is used to harness for changes in laws, policies and law enforcement as well as to harness social
pressure to bring about changes of powers exercised by the State or changes in social norm toward
the protection of human rights. But in the context of the Interim Constitution, a lack of legal certainty
of the laws safeguarding human rights has been resulting to negative impact on the strategic litications
for human rights protection. Particularly, the constitutional provisions which used to uphold rights
and liberties and provided for mechanisms to clearly protect rights and liberties in the previous
Constitution (2007), have been suspended in the aftermath of the coup and under the Constitution
of the Kingdom of Thailand (Interim) B.E.2557 (2014). Such a lack of legal certainty has affected the
strategic litigations for human rights to be launched or being in the trial process, particularly for
cases under the review of the Constitutional Court regarding the constitutionality of a statutory law,
or the legal compliance of an administrative rule, order or act which could be incompatible with or
contrary to the Constitution.

The following negative factor is the Interim Constitution has confined the recognition and
protection of rights and liberties merely to as long as they are not contrary to or in breach of the
Constitution. Section 44 of the Interim Constitution, in particular, has bestowed power to the NCPO,
legislatively, administratively and judicially, and the exercise of such power shall be held as lawful
and constitutional as well as final.** The constitutional provision has led to a lack of legal certainty
and affected the justice process as well as has a bearing on the strategic litigation for human rights.

This is yet to mention how it stands contrary to human rights principles and the rule of law.

0By virtue of Section 44 of the Constitution of the Kingdom of Thailand (Interim) B.E.2557 (2014)

Section 44 “In the case where the Head of the National Council for Peace and Order is of opinion that it is
necessary for the benefit of reform in any field and to strengthen public unity and harmony, or for the prevention,
disruption or suppression of any act which undermines public peace and order or national security, the Monarchy,
national economics or administration of State affairs, whether that act emerges inside or outside the Kingdom, the
Head of the National Council for Peace and Order shall have the powers to make any order to disrupt or suppress
regardless of the legislative, executive or judicial force of that order. In this case, that order, act or any performance
in accordance with that order is deemed to be legal, constitutional and conclusive, and it shall be reported to the
National Legislative Assembly and the Prime Minister without delay.”
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Nevertheless, the Interim Constitution currently enforced still uphold some human rights
principles including the recognition and protection of rights and liberties per the Constitution, human
dignity and international obligations on human rights to which Thailand is a state party.*! Previously,
the Supreme Administrative Court upholds community rights per the previous Constitution whereby
people and community have a role in the management, maintenance and utilization of natural
resources and the environment,* even though the principle is not clearly stipulated in the Interim
Constitution. In this sample, the Administrative Court has laid down a major precedence regarding
the recognition and protection of community rights as an important customary law in the Thai legal

system and which has not ceased as a result of the coup.*®
4. Strategic lawsuit against public participation (SLAPP)

Strategic lawsuit against public participation (SLAPP)* is a litigation strategy to harass or
intimidate activists working to protect human rights in their attempts to expose human rights violation.
It has been launched as a criminal litigation by either private or state agencies invoking criminal
defamation law, making false statement or committing a crime under the Computer Crime Act B.E.
2550 (2007) as well as to demand compensation in a civil case on the impairment of reputation. Such
litigations have left human rights defenders in a big mess having to face lots of difficulties and
wasting their resources to defend themselves in a lengthy court process instead of spending them
to protect human rights. This could just hamper their mobilization for human rights and public interest.
Even though the human right defenders may have won the case, but the impact through a protracted

judicial process can be felt as it has compromised the resources to mobilize on human rights issues.

1By virtue of Sections 4 and 5 of the Constitution of the Kingdom of Thailand (Interim) B.E.2557 (2014)

Section 4 “Subject to the provisions of this Constitution, all human dignity, rights, liberties and equality of
the people protected by the constitutional convention under a democratic regime of government with the King as
the Head of State, and by international obligations bound by Thailand, shall be protected and upheld by this
Constitution.”

Section 5, first paragraph “Whenever no provision under this Constitution is applicable to any case, it shall
be done or decided in accordance with the constitutional convention under a democratic regime of government
with the King as the Head of State, but such constitutional convention shall not contrary to, or inconsistent with,
this Constitution.”

#2Sections 66 and 67 of the Constitution of the Kingdom of Thailand B.E.2550 (2007)

“The verdict of the Supreme Administrative Court no. KS48/2557 dated 30 December 2557 (the revocation
of licenses to utilize National Forest Reserve for quarry mine in Tambon Dong Mafai, Suwannakhuha District, Nong
Bua Lum Phu), in which the Court upholds as a community right that still exists in accordance with the tradition of
the democratic form of government per Sections 66 and 67 of the Constitution of the Kingdom of Thailand B.E.2550
(2007) coupled with Section 5, paragraph 1 of the Constitution of the Kingdom of Thailand (Interim) B.E.2557 (2014)

44 Chirawat Suriyachotechayangkul, “Asymmetrical Legal Protection for Human Rights Abuses Associated with
Corporations: the Use of Legal Threats against Human Rights Defenders and Victims,” ibid
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The interference on the justified movement of HRDs has taken place, particularly in the case
of community based activists who have got involved with the opposition and expressed their concern
over the impacts on health, society and the environment as a result of industrialization in their
locality. For example, the Thung Kam Co. which operates gold mine in Loei has launched civil and
criminal suits against members of the Ruk Ban Kerd Conservation Group. The local group has been
determined to protect the local environment protecting it from the impacts of gold mining in Loei
province. Or the case of Akara Resources PLC in gold mining industry and an affiliate to the Australian
operator Kingsgate which has launched a criminal defamation suit and a case on the Computer Crime
Act B.E. 2550 (2007)* against two HRDs engaged in the campaign against the mining business of the
company in Phichit province. They are accused of posting false information in facebook causing
damage to the reputation of the company. Or the case of the lawsuit against members of the Lao
Pha-Jan Dai Community Forest which has been opposed to limestone mining in Nong Bua Lum Phu
province, the case of state officials in Ngao District, Lampang province, has filed a criminal defamation
case against members of the Rak Ban Haeng Conservation Group in Lampang which has been opposed
to lignite mining by the Green Yellow Co. Moreover, there have been several cases of intimidation,
physical abuse and even attempted killings against the HRDs while the perpetrators have never been
brought to justice. On the positive side, there have been some verdicts upholding community
mobilization to protect human rights, including the case of the Provincial Court of Songkhla having a
verdict to order Peerapon Mining Co., a limestone mining company in Songkhla province to provide

indemnity to members of the Khao Khuha Community Rights Network.4

% An offence of defamation per Sections 326, 327 and 328 of the Penal Code which is punishable by an
imprisonment of 1-2 years or a fine, the offence per Section 14 of the of the Computer Crime Act B.E.2550 (2007)
which is punishable by an imprisonment of not more than 5 years

46«press Release: Stop using laws to using laws to intimidate Human Rights Defenders (HRDs), promote
mechanisms for the protection and assurance of liability for human rights violation” by Community Resources
Centre Foundation, Mining Action and Public Policy Project, Fortyfy Rights, ENLAW Foundation, Ecological Alert and
Recovery — Thailand (EARTH), Young Generation for Social Change, Thai Volunteers Services Foundation, International
Commission of Jurists (ICJ), Rak Ban Haeng Group, Lampang, Network of People Affected by Gold Mining in Phichit,
Kho Kuha Community Rights Protection Network, Songkhla, Lao Yai-Pha Jundai Community Forest Group, Tambon
Dong Mafai, Suwankuha District, Nong Bua Lam Phu, Rak Ban Kerd Group, Loei, accessed on 10 May 2016 from http://
enlawfoundation.org/newweb/?p=2826
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In addition, a legal action was launched against the human rights defenders involved with the
Report on Torture and other Cruel, Inhuman or Degrading Treatment in the Southern Border Provinces
between 2014 and 2015.4" Moreover, government officials have used the laws and justice process to
obstruct the work of lawyers including the confinement, intimidation and legal action against Lawyer
Benjarat Meethien, the legal action against Lawyer Sirikan Charoensiri as a result of their performing
the duties of attorneys to professionally protect the interest of their clients. Both cases attest to how
interventions have been made against the performing of professional duties and independence of
lawyers and it has affected the right to access to justice, the right to legal aid and the right to fair
trial as well as hampered checks and balances of the state powers.*8

Cases of strategic lawsuit against public participation (SLAPP) cited above indicate how there
is a lack of mechanism to protect human rights defenders. On the contrary, the legal system and
the justice process have been used as a tool to persecute and pressure human rights defenders.
Therefore, a mechanism must be developed to ensure that HRDs shall not face unfair legal action
and to ensure effective investigation in the violence abetted against the HRDs and to bring the
perpetrator to justice as well as to ensure that there is a mechanism facilitating access to effective
lecal aid and safeguarding the right to fair trial.

In sum, strategic litications for human right are mostly proceeded by the private sectors.
Most of the policy and law does not appear to support the strategic litigation movements. One of
the positive factor favorable to strategic litigation could be the legal system that has been developed
to allow the third party to initiate process for the Court review in order to protect human rights or
for the public interest. However, negative factors include the lack of law and policy on legal aid
system to support the strategic litigation for human rights, the lack of legal certainty of the laws
safeguarding human rights in the aftermath of the coup and under the Interim Constitution, and the
lack of law and policy to protect the movement on human rights protection, especially problems on
the use of law and justice process to harass or intimidate activists working to protect human rights

or what is known as SLAPP.

4 Joint statement in Thai on the reprisals against HRDs in Thailand, Mr. Somchai Homlaor, Ms. Pornpen
Khongkachonkiet, and Ms. Anchana Heemmina, 13 June 2016,” accessed on 14 June 2016, http://protectioninter
national.org/2016/06/13/joint-statement-thai-reprisals-hrds-thailand/#_ftn1l

#«pyplic statement demanding a stoppage of legal action that obstructs the performing of cuties of lawyers
and demanding the Lawyers Council of Thailand (LCT) take action to protect fellow lawyers” by Human Rights
Lawyers Association (HRLA), Community Resources Centre Foundation, Union for Civil Liberties (UCL), ENLAW
Foundation, and Cross Cultural Foundation (CrCF), accessed on 10 February 2016, http://prachatai.com/
journal/2016/02/63870
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Chapter 4

Conclusions and Recommendations

Strategic litigation is part of a trial process with broader objective from traditional litigations.
While the latter aims to enforce the rights of the individual parties, the former also focusses on a
larger impact, i.e., on setting legal precedence to be applied to similar legal cases, raising the social
awareness to engender debate on public issues and to lead to changes of social norm, changes in
the implementation of state policy and procedure. The strategic litigations can be an impact or a test
case litigation and have been used widely for human rights protection which can be called a public
interest litigation. Although in some strategic litigation cases the Court verdict still fails to protect
human rights, but the process and result of strategic litications can reflect injustice in the legal
provisions or their enforcement which are contrary to international human rights principles or
standards.

Strategic litigations for human rights in Thailand have often been carried out as network of
groups or organizations of human rights lawyers and attorneys in collaboration with the individuals
or communities whose rights have been violated, as well as, human rights organizations, academics
and experts in various fields. The examples include issues on security laws enforcement in the
Southern Border Provinces, discrimination against migrant workers, environmental problems, denial
of community rights to participate and manage natural resources and environment in their
community, and human rights violations relating to power exercises following to the coup.

Strategic litigations for human rights could be either filing a lawsuit as an active strategy or
defending a lawsuit as a passive strategy. Cases selection for strategic litigation must be done
carefully which is certainly important to include the readiness of victims as well as their risks occurred
during litigation process, especially the rights and liberties of the alleged offender or accused in the
criminal case. The strategy set out for litigations should be included the proper forum to conduct
litigation for those cases i.e. Constitutional Court, Administrative Court, Criminal Court, Civil Court,
Specialized Court, etc. In practice, the strategic litigation aims to lay down the legal principles and to
present the Court the principles and knowledge, rather than legal technicality. Moreover, the
strategic litigations for human rights aim to insist human rights principles and standards, particularly
including the demand to respect to right to justice along the justice process. The right to justice
includes the right for bail, the right to seek judicial review over the detention, the right to have
sufficient opportunity to defend oneself, the right to counsel in private and the right to legal aid, the
right to interpretation along entire justice process, the right to appeal, and the right to be treated
with respect and human dignity. In this regards, the successive factors for strategic litigations are

capability to mobilize and sustain the movement to the broader social recognition. The movement
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includes compilation and dissemination of academics works relating to the case, distribution of press
release on the progress of the case and to invite people to observe the trial, organizing of public
seminars, exchanges and dissemination of information to the public, and capacity building.
Particularly, once the Court has set legal precedence yielding changes, it is very pertinent that an
effort shall be made to mobilize the replicate and multiply the results of such strategic litigation to
be accepted in the society. This social reinforcement will prevent the backtracking of the verdict.

However, strategic litigations for human right are mostly proceeded by the private sectors. The
policy and law does not appear to support the strategic litigation movements. One of the positive
factor favorable to strategic litigation could be the legal system that has been developed to allow
the third party to initiate process for the Court review in order to protect human rights or for the
public interest. The examples include principles under Section 32 of the previous Constitution (2007)
which allows any person for the interest of a victim to initiate the lawsuit to seek the judicial review
over the violation of the rights and liberties in life and body and order for remedy; Section 90 of the
Criminal Procedure Code that guarantee the right to habeas corpus; Section 66 and 67 of the previous
Constitution (2007) that guarantee the right of people and community to participate in the
management, maintenance, and utilization of natural resources and the environment; and Section
42 of the Act on Establishment of the Administrative Court and Administrative Court Procedure B.E.
2542 that allows legal entities to bring the case to the Administrative Court provided that the matter
is under the scope of those legal entities and relating to public interest.

Regarding negative factors, they include the law and policy on legal aid system does not appear
to support the strategic litigation for human rights. The legal aid tends to provide for the poor who
have been treated unfairly and to address their immediate need on a case by case basis. It is also
not efficient and does not cover all the expenses. The people still has to bear the cost to exercise
their right to access to the judicial process. The recently promulgated Justice Fund Act B.E. 2558
(2015) could be a channel through which people and organizations working on strategic litigation may
tap into since the law provides for a fund to support the necessary expenses to enable people to
have access to the justice process. This includes financial support for their bail, other expenses
relating to the litigations, as well as, the support for the victims of human rights violation, and the
support for legal education for public schemes. Nonetheless, until now, there have been no clear
policies or practices to support strategic litigation. Therefore, the existing legal aid through strategic
litication has often been provided for by legal aid NGOs without funding support from the State.

The following negative factor is a lack of legal certainty of the laws safeguarding human rights
in the aftermath of the coup and under the Interim Constitution which confines the recognition and
protection of rights and liberties merely to as long as they are not contrary to or in breach of the
Constitution. Section 44 of the Interim Constitution, in particular, has bestowed power to the NCPO,
legislatively, administratively and judicially, and the exercise of such power shall be held as lawful
and constitutional as well as final. The constitutional provision has led to a lack of legal certainty
and affected the justice process as well as has a bearing on the strategic litication for human rights.

This is yet to mention how it stands contrary to human rights principles and the rule of law.
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The last negative factor is a lack of law and policy to protect the movement on human rights
protection, especially problems on the use of law and justice process to harass or intimidate activists
working to protect human rights or what is known as “Strategic Lawsuit Against Public Participation
or SLAPP”. Such problems have been recognized in countries as a violation of human rights principles.
The United Nations Special Rapporteur on the Promotion and Protection of the Right to Freedom of
Opinion and Protection has noted about the excessive restriction of the right to freedom of expression
as a result of the civil and criminal defamation law which stands in the way of the exercise of the
richt to opinion and freedom of expression, the right to participate and the right to receive
information, particularly those useful for the protection of human rights or those pertaining to public
interest. In many instances, anti-SLAPP legislations have been promulgated to protect the exercise
of the right to freedom of opinion, expression and participation.

Based on the study and experiences sharing lawyers and human rights defenders involved with
strategic litigation for human rights in Thailand during the seminar on strategic litication for human
rights protection on 27 March 2016, some recommendations have been made to improve the laws,

policies and practices to concretely support strategic litigation for human rights as follows:

1. The laws or policies on the system of legal aid should support strategic litigations
for human rights protection:

Financial resources should be allocated to the legal aid scheme, including strategic litigations
to protect human rights and public interest. The support should include legal aid provided by the
State, professional organizations i.e. the Thai Bar and the Lawyers Council of Thailand (LCT), law
clinic of the universities, and private sectors providing legal aid service i.e. associations, foundations
and other legal aid projects, along with civil society networks working on strategic litigation to protect

human rights.

2. The policies and practices under the Justice Fund Act 2015 should support NGOs
and civil society network in their strategic litigations to protect human rights:

The policies and regulations of the Justice Fund Act B.E. 2558 (2015) should be developed
to support the legal organizations or networks working on strategic litigation for human rights.
The support should include private sectors and civil society networks working on strategic litigation
to protect human rights. The access to funding should cover expenses necessary to access to justice
including the court fee, expenses incurred from forensic science and forensic medicine testing,
travel cost, accommodation, bail securities, etc. The expense should be made available for human
rights lawyers and attorneys, victims of human rights violation, human rights defenders, academics
and experts in various fields to replicate the result of strategic litigation for human rights, i.e. through
giving legal education for public, the compilation and dissemination of academics works relating to
the case, the distribution of press release on the progress of the case and to invite people to observe

the trial, the organizing of public seminars, exchanges and dissemination of information in the public,
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and capacity building. These are because key to the success of strategic litigations is a consistent
action from the preparation of the case to the replication of the verdict. This is particularly important
in the cases that the Court has set out legal precedence, there has to be the mobilization to replicate
the result of the strategic litigations to garner social acceptance and to use social reinforcement to

prevent the backtracking of the verdict.

3. The laws and policies to provide for anti-SLAPP legislations should be developed
in order to protect the right of individuals and communities from their movement
to protect human rights or for public interest:

Laws to protect the exercise of freedom of expression, opinion and public participation should
be put in place to prevent the use of law and justice process as a tool to stifle the mobilization to
protect human rights. For example, there should be a dismissal mechanism, which allow a defendant
to proof, prior to the SLAPP plaintiff, by explaining how their acts have been concerned with the
exercise of the right to protect public interest. The Court shall dismiss the case if the Court have
found that the plaintiff fails to provide satisfactory evidence or if the Court have found that the
benefit of the lawsuit against the defendant is not justify the damage to the right to protect the
public interest. This mechanism helps to prevent the defendant from having to spend too much time
in a protracted judicial process. There should also be a mechanism to instruct the SLAPP plaintiffs
to pay all the costs concerning the lawsuit to defendant including a punitive damage. In case that
the defendant wins the case, the SLAPP plaintiffs shall pay for all the costs. The Court can also fix
punitive damages if the Court has found the case had been filed as an attempt to harass, intimidate

or stifle the exercise of the right to protect public interest

4. The Constitution should guarantee the existing legal concept that allows any
person to seek a judicial review to protect human rights or public interests, particularly
including Section 32 and Section 66 and 67 of the previous Constitution:

The applicable Constitution should guarantee the existing human rights principles stipulated in
the previous Constitution. The guarantees should include Section 32 of the Constitution of the
Kingdom of Thailand B.E. 2550 (2007) which allows any person for the interest of a victim to initiate
the lawsuit to seek the judicial review over the violation of the rights and liberties in life and body
and order for remedy; and Section 66 and 67 of the Constitution of the Kingdom of Thailand B.E.
2550 (2007) that guarantee the right of people and community to participate in the management,

maintenance, and utilization of natural resources and the environment.

Yror example in California, Delaware, Florida, New York, and Washington, etc. For more information, please
see Public Participation Project, “State Anti-SLAPP Laws,” accessed in May 2016, from http://www.anti-slapp.org/
your-states-free-speech-protection/ and Chirawat Suriyachotechayangkul, Thailand Development Research Institute
(TDRI), ibid.
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Many people, especially, ignorant people, want to punish you for
speaking the truth, for being correct, for being you.
Never apologize for being correct, or being years ahead of your
time. If you're right and you know it, speak your mind. Even if
you are a minority of one, the truth is still the truth.

Mahatma Gandhi






