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Laws and Policies

Human Trafficking in Thai Criminal Law:
A Crime against the State or
a Crime against the Person?

When a criminal offence occurs in Thailand,
a prosecution can be brought against the alleged
offender either by a Public Prosecutor or by the
injured person themselves. Further, regardless of
who initiates the prosecution, the other party may
be joined to the case as a ‘co-prosecutor’ at any
point during the trial.?

This gives the trafficked person the ability to
make a claim for compensation in a criminal trial for
the exploitation that they have suffered. Potentially,
this is of immense benefit to a trafficked person,
who would otherwise have to wait until criminal
proceedings have wrapped up before being able to
begin a civil case for compensation.

Thomas Harré'
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For those of us coming from countries that
use the common law system, the idea that an
injured person be represented in their own criminal
trial alongside the prosecutor is a little unusual.
However, countries that use the civil law legal
system have had more experience with this procedure.
Examples include the mechanism of Nebenklagerin
Germany or the concept of a partiecivilein France.
The principle has also been adopted by the Khmer
Rouge Tribunal in Cambodia. In each of these three
different jurisdictions, the role of the injured person
in proceedings is clearly marked out, with their
participation being focused on claims for compensation.

1 Visiting Scholar, UN-ACT. PhD Candidate, University of Melbourne Law School. Many thanks to UbonwanBoonrattanasamai and Sebastian

Boll for their comments, any mistakes are of course mine.
2 Thailand Criminal Procedure Code B.E 2477, ss 30, 31.
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Unfortunately, under the Thai system there is
a lack of clarity about the role of the injured person
in terms of their participation in court, and the
circumstances under which an application by
an injured person to be joined to the trial as co-
prosecutor will be accepted. Lawyers working with
anti-human trafficking NGOs have reported that some
Judges in Courts of First Instance are denying these
applications, giving the reason that it is not the
individual who is injured in a case of human trafficking,
but rather the State. In my view, a decision based
on these grounds is incorrect, and may negatively
impact the rights of the victim. It also deprives the
Court of the benefit of having experienced anti-
trafficking legal experts contribute to the trial-
expertise that is of use to all parties.

The lack of clarity stems from Thailand’s Code
of Criminal Procedure. The Code allows for an injured
person to be represented in relation to both
compoundable and non-compoundable offences—in
other words, in serious and less serious matters.
The only guidance that can be inferred is that there
must in fact be an ‘injured person’ whose interests
have been harmed. This is a wide category, which
will include most victims of criminal offending.

It is unfortunate that Thai law does not
elaborate further on the requirements of becoming
a co-prosecutor to a trial. Despite this lack of clarity,
it is possible to make some comments about when
an application to be joined to a trial can rightly be
denied by the Court. It is known that, historically,
the Thai procedural mechanism allowing participation
of a trafficked person in the trial of their traffickers
is in some way analogous to the civil law mechanisms
used by German and French jurisprudence.®

With these origins, it is probable that the
initial right to participation was intended to be
restricted in similar ways to the French and German
equivalents, that is, limited to cases that allege harm

to ‘highly personal interests’. If this is the case,
then a Court may justify the denial of an application
in cases where it is deemed that the harm suffered
fails to touch on such interests.

It is difficult to see, however, how this
justification could work in cases involving human
trafficking. Under Thailand’s Penal Code, trafficking
offences are categorised as ‘offences against liberty’-
clearly a category which involves ‘highly personal
interests’. Beyond that, Thailand’s anti-trafficking
laws are found in the Anti-Trafficking Act B.E. 2551
(2008). Insofar as the provisions of the Anti-
Trafficking Act are complementary to, and consistent
with the provisions of the Penal Code, it's fair to
assume that the offences created by the Anti-
Trafficking Act should be considered to be ‘offences
against liberty’.

Even a cursory look at the way human
trafficking is defined in Thailand shows that this
understanding of the offence makes sense. Section
6 of the Act states that:

“Whoever, for the purpose of exploitation,
does any of the following acts:

(1)procuring, buying, selling, vending, bringing
from or sending to, detaining or confining, harboring,
or receiving any person, by means of the threat or
use of force, abduction, fraud, deception, abuse of
power, or of the giving money or benefits to achieve
the consent of a person having control over another
person in allowing the offender to exploit the person
under his control; or

(2) procuring, buying, selling, vending, bringing
from or sending to, detaining or confining, harboring,
or receiving a child; is guilty of trafficking in persons.”*

It’s clear that this involves conduct which is
specifically targeted at an individual person. When
trafficking takes place, it is for the purpose of
exploiting a person.

3 Apirat Petchsiri, Eastern Importation of Western Criminal Law (Fred B Rothman & Co., Littleton, 1987); M. B. Hooker, A Concise Legal

History of South-east Asia (Clarendon Press, Oxford, 1978).
4 Thailand Anti-Trafficking Act B.E. 2551 (2008), s 6.
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Can a Judge then rely on the argument that
it is the State, rather than the victim who has been
harmed to deny an application for a trafficked person
to be joined as co-prosecutor in human trafficking
cases heard in a Thai Criminal Court? I would suggest
that the answer is ‘no’. I am supported in this
analysis by a recent appeal against a decision of
a Court of First Instance denying such an application.
The Court of Appeal’s verdict is consistent with my
reasoning, stating that because the victims had
been exploited for forced labour on fishing boats
“(...) the damaged parties should therefore be
treated as the persons bearing the direct impact of
the act and should be entitled to become co-plaintiffs
in the case.”®

This is not to say that victims of human
trafficking are harmed exclusively. Jurisprudence of
criminal law tells us that crime also has an effect
on the interests of the State. One theory of law
explains that criminal law is best understood as a
framework of norms, the breach of which leads to
punishment by the State, not the harmed individual.
In other words, when a person suffers harm through
the criminal actions of another, the State will step
in to determine both criminal responsibility and
appropriate punishment.

It seems that Thai law may slowly be resolving
itself on this point along the lines of the argument
I've set out here.®

A question remains however: why would
a Court want to deny an application to be joined
as co-prosecutor in the first place? On the basis
of what is set out in the Criminal Procedure Code,
an injured person who is joined to a case as
co-prosecutor has similar procedural rights as the
Prosecutor, although there remains a procedural bias
toward the Public Prosecutor. For example, when

a case has both a representative for the injured
person and a Public Prosecutor acting as joint
prosecutors, the Public Prosecutor has the ability
to seek an order from the Court to prevent the
injured person from taking, or omitting to take, any
action that the Public Prosecutor deems to be
potentially detrimental to the case.’

This ability is reserved for Public Prosecutors;
injured persons are unable to take an equivalent
action against the prosecutor.

This means that lawyers for an injured person
have the ability to support a Public Prosecutor in
a trial, without any risk to the Public Prosecutor
that the lawyers for the victim will take over the
trial. Arguably, this could be of great benefit to a
Public Prosecutor who may be heavily overworked
and under-resourced. Further, NGO lawyers who are
highly experienced in working on trafficking issues
are able to share that expertise with the Court, with
the potential to produce far more nuanced jurispru-
dence on human trafficking in Thailand going forward.

To conclude, it seems that it is not possible
to say that human trafficking is purely a crime
against the state, nor purely a crime against an
individual. In the context of the Thai criminal law,
human trafficking must be considered to have
elements of both. The state, however, is only
a secondary injured person/entity while victims of
human trafficking are directly inflicted and damaged.
Therefore, the State has the obligation to protect
the victims while the injured persons have the right
to claim their access to justice (as they are entitled
to under Thai law). In addition to this legal answer,
there are also significant practical benefits. Allowing
injured persons to be joined as ‘co-prosecutors’ in
criminal cases relating to human trafficking hence
is a win for all sides.

5 Human Rights and Development Foundation, Press Release 8 August 2016.
6 Although note that, as a Civil System, there is only a very limited doctrine of precedent in Thailand. While the recent Court of Appeal

decision is positive, its potential effect should not be overstated.
7 Thailand Criminal Procedure Code B.E. 2447, s 32.
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Discretion of the government official
and access to Workmen’s Compensation Fund
of migrant workers®

The Thai state have developed different
approaches and amassed much experience in
dealing with migrant workers for a long time.
Advancement of the recognition of the rights of
migrant workers can be found in domestic laws
including the Constitution of the Kingdom of Thailand
and statutory laws along with policies and
regulations. Their compatibility and compliance with
international human rights obligations can be
monitored and gauged from the assessment of
labour rights situation. Particularly in 2015, one
major challenge is the restriction of access to own
labour rights and state procedure. Problems occur
at the level of the enforcement of the law and the
practice of low level officials with regard to the
Workmen’s Compensation Fund Act BE 2537 (1994).

1. Facts, cases and opinions

Facts concerning restriction of the rights of
migrant workers as a result of the use of discretionary
power by government officials who enforce the
Workmen’s Compensation Fund Act BE 2537 (1994):
On 12 August 2015, the Mae Sot Labour Law
Clinic has received a complaint that Mr. Myint Aung,
a 38 year old migrant worker from Myanmar, who
worked as construction worker in Mae Sot District,
Tak, suffered a work related injury on his right eye.
Even though Mr. Myint Aung was entitled to
compensation per the Workmen’s Compensation
Fund Act BE 2537 (1994), but due to the use of
discretionary power by the Social Security Office
which refused to accept the doctor certificate issued
by Mae Tao Clinic and since Mr. Myint Aung had
not been referred to and have medical examination
at the Mae Sot Hospital in order to obtain the result
and to calculate into the amount of compensation,

Mr. Myint Aung was deprived of the access to
compensation for the loss of his organ including his
right eye. He was simply compensated by his
employer at the rate of ten days of his wage or
1,980 baht and another 750 baht for medical
expense. The Mae Sot Labour Law Clinic found the
use of discretionary power by government official
at the practical level in this case directly affected
the right of Mr. Myint Aung as an employee to
have access to compensation per the Workmen's
Compensation Fund Act BE 2537 (1994). We have
on his behalfappealed the order of the SSO with
the Committee of Workmen’s Compensation Fund.

2. Framework of international law and
domestic law

Mr. Myint Aung who suffered a work-related
injury is supposed to have access to social welfare
and compensation per Article 9 of the International
Covenant on Economic, Social and Cultural Rights
(ICESCR) coupled with Section 4 of the Constitution
of the Kingdom of Thailand (Interim), B.E. 2557
(2014) and Section 18 of the Workmen’s Compensation
Fund Act BE 2537 (1994).

3. Recommendations

The Mae Sot Labour Law Clinic deems that
initially a consultation should be made with the
Social Security Office in Tak Province regarding the
use of discretionary power by government official
which has led to the restriction of Mr. Myint Aung’s
access to WCF. An effort should be made to develop
some kind of agreement and the best practice
applicable to other migrant workers and to benefit
the interpretation and the use of discretionary power
by government official in other cases as well.

8 This is a part of Factsheet series produced by HRDF with a purpose to highlight issues of migrant workers’ access to justice
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Deprivation of the right of injured party
from becoming a co-plaintiff with the public
prosecutor in trafficking in person offence

Even though the domestic law of Thailand,
namely the Anti-Trafficking in Persons Act B.E 2551
(2008) which has been enacted in compliance with
the Convention against Transnational Organized
Crime (UNTOC)and the Protocol to Prevent, Suppress
and Punish Trafficking in Persons, Especially Women
and Children, criminalizes trafficking in person as
an offence, but there is no provision which only
permits just the state to be the sole plaintiff in the
prosecution of trafficking in person offence.

Nevertheless, according to Thailand’s criminal
trial procedure, criminal offences can be divided
into an offence against the state and an offence
against private party. As a result, during the criminal
prosecutions, trafficking survivors are prevented
from becoming a co-plaintiff with the public prosecutor
in the trial of trafficking in person offence given
the principle that it is an offence against the state.
Therefore, trafficking survivors albeit an injured
party are deprived of the right to be co-plaintiffs
per Section 28 coupled with Section 30 of the
Criminal Procedure Code

The Anti Human Trafficking in Labour Project
(ALT) which has been working to provide legal
assistance and litigation support for trafficking
survivors for more than seven years has raised the
issue during the trial of a trafficking in person case
in which it involved more than 15 trafficking survivors
who should become co-plaintiffs in such as, but
they were deprived of the right as a result of the
interpretation of the law by the trial court.

For over two months the trafficking survivors
were waiting for the verdict of the Appeals Court,
and eventually, the Appeals Court Region 9 decided
to allow the trafficking survivors to become co-
plaintiffs along with the public prosecutor in the
trial of a trafficking in person offence per the
Anti-Trafficking in Persons Act B.E 2551 (2008)
and the verdict can be summarized as follows;

1. Facts, cases and opinions

Facts concerning the deprivation of the right
of trafficking survivors to become co-plaintiffs along
with the public prosecutor in a trial of trafficking in
person offence: The case happened with 15 crew
members in fishing boat who came from Myanmar
and worked in Trans Province. All of them have been
rescued by the officials and identified as trafficking
survivors per the Anti-Trafficking in Persons Act B.E
2551 (2008) and the Anti Human Trafficking in
Labour Project (ALT) has been providing them
legal assistance and legal representation.

One of the injured parties who was subject
to exploitation as a worker in the fishing boat was
Mr. Zani, a migrant worker from Myanmar, who
came to Thailand through an agent who had promised
to take him to work as construction worker, but
instead had forced him to work unpaid in fishing
boat and subjected him to physical abuse committed
by the boat’s captain. The agent claimed he had
to work for free to pay off the debt he owed him
for the agent fee and travel costs. Worse, he was
told he had incurred debt much more than the
actual expenses since he was charged for every
expense including service fee and food throughout
the time he worked on the fishing boat.

Eventually, Mr. Zani and 14 other injured
parties have sought judicial remedies, but the
Provincial Court of Trang ruled that that all of the
injured parties could not ask to become co-plaintiffs
along with the public prosecutor since a trafficking
in person offence is an offence against the state and
only the state can be an injured party. The public
prosecutor is supposed to act as a plaintiff on
behalf of the injured parties who would be taking
the role of prosecution witnesses only.
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Nevertheless, staff and attorneys of the Anti
Human Trafficking in Labour Project (ALT) appealed
the order with the Appeals Court Region 9 and on
26 July 2016, the Provincial Court of Trang read the
verdict of the Appeals Court Region 9 regarding
the pleading to become co-plaintiffs of the injured
parties. The Appeals Court states that “As the
public prosecutor describes in the plaint that the
ten defendants and others have committed an act
of exploitationby procuring, vending, bringing from
or sending to, detaining or confining, harboring, or
receiving any person, by means of the threat or
use of force, abduction, fraud, deception, abuse of
power to have the injured parties work in the fishing
boat, it should be construed that the injured parties
have directly been affected by such act. Therefore,
they should be entitled to become co-plaintiffs per
Section 30 of the Criminal Procedure Code. That
the Lower Court decided to disallow them from
becoming co-plaintiffs was unlawful.”

As a result of the verdict, the 14 trafficking
survivors and Mr. Zani have become co-plaintiffs
along with the public prosecutor and could act on
any charges indicted.

2. Framework of international law and
domestic law

That Mr. Zani and 14 other injured parties
have been deprived of the right to become co-
plaintiffs along with the public prosecutor in a traf-
ficking in person offence trial and their right has
later been restored as a result of the verdict of the
Appeals Court Region 9 is compatible with the
provision in Articles 3, 5 and 6 of the Protocol to
Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Childrenwhich provide that
each State Party shall ensure that its domestic
legal or administrative system contains measures
that enable their views and concerns to be presented
and considered at appropriate stages of criminal
proceedings against offenders, in a manner not
prejudicial to the rights of the defence.
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Therefore, it could be said that the right to
become co-plaintiff with the public prosecutor in a
trafficking in person offence trial is another measure
by the state to ensure that the views and concerns
of trafficking survivors shall be presented and
considered in the criminal proceedings as a plaintiff,
not just a witness.

3. Recommendations

To reinforce the rights of trafficking survivors
in the criminal proceedings, particularly in cases
whereby a large number of migrant workers or
asylum seekers have become trafficking survivors,
the Anti Human Trafficking in Labour Project (ALT)
deems that an effort should be made to disseminate
and raise the awareness of the verdict of the
Appeals Court Region 9 to reiterate that the state
must reinstate the right of trafficking survivors so
that they can become co-plaintiffs along with the
public prosecutor in a criminal proceeding since they
are the persons who have suffered physical and
psychological damages as a result of the exploitation
including forced labour. Even though according to
Thailand’s criminal procedure system divides
criminal offences into an offence against the state
and an offence against private party, but considering
the rights per Section 28 coupled with Section 30
of the Criminal Procedure Code and to serve the
interest of justice, an injured party should be allowed
to have the right to propose the damages done to
oneself and to demands any rights appropriate to

them as per the procedure.




Injured party and descendants of deceased
awarded indemnity for car accidence

During 7-8 April 2016,Mae Sot Labour Law
Clinic was authorized by the injured party and
descendants of deceased to receive indemnity, the
amount of 4.3 million baht , for car accidence from
Viriyah Insurance and Sompo Japan. On7March2016,
an accidence in which a public minivan crashed
with an oil tank truck in DoiRuak, Mae Tho District,
Tak, claimed the lives of five migrant workers from
Myanmar and one of them suffered disability with
his arm severed. OIA and the relatives of the injured
parties have asked from help from the Labour Law
Clinic and we have coordinated with the police
and the parties involved until the injured party and
descendants of the deceased were awarded the
compensation.

Samut Sakhon MJP’s staff coordinating
with the Thai authorities to rescue 19
Myanmar migrant workers who were
trafficking victims

During 8-18 April 2016, SamutSakhon MJP’s
staffand officials from the Ministry of Social
Development and Human Security (MSDHS), labour
office, and police in Ratchaburi have rescued nine
Myanmar migrant workers who were trafficking
victims in subcontract work. All of the workers have
entered Thailand as per the MoU between Thailand

and Myanmar, but have been subject to exploitation
by the agents and employers. After further inquiry,
the officials have also found that another group of
workers had been sent to work at another company
in Suphanburi and it was likely that they had been
trafficking victims as well. Our staff have thus
coordinated with the local police and have initially
managed to rescue ten Myanmar migrant workers.

The 19 workers have then undergone the
trafficking victim screening process and the
multidisciplinary team opined that all of them have
been trafficking victims.Our project staff have thus
coordinated with concerned authorities to bring all
the victims to receive support from relevant authorities.

Refugees at Ban Oum Piam receiving
indemnity from accidence

On 18 April 2016, Mae Sot Labour Law
Clinic’'s staff acted as a representative of Mr. Chi
Lai (without last name) who had sustained grievous
injury from a car accidence to receive indemnity.
Throughout the process, Mr. Chi Lai has been
assisted by the Labour Law Clinic and the International
Rescue Committee (IRC) in order to coordinate
with the concerned parties and has receive from
them legal assistance. Through negotiation, the
parties involved have agreed to provide 100,000
baht as compensation.

The Provincial Court of Ranong accepted to
receive a case against defendants alleged
to have committed trafficking in persons
and violations of the Penal Code. But the
request by the attorneys of the Cambodian
migrant workers to become co-plaintiffs in
the case concerning the violation of the
Anti-Trafficking in Persons Act B.E 2551
(2008).

On 11 May 2016, the Ranongpublic prosecutor
has indicted the case against Mr. Ruengchai Pewngam
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with the Provincial Court of Ranong. The complaint
can be summarized as follows;

1. The defendant and Mr.
Jettanapornsamran plus two other persons who

Somchai

remain at large have committed an offence of
trafficking in person from November 2014 until 22
January 2016. They were alleged to have lured 11
Cambodian migrant workers to travel from Cambodia
to Thailand. The injured parties were told they would
be placed at a fish segregation and fish head
cutting factory in a fishing market, not to work in
a fishing boats. But in reality, it turned out that the
defendant and others have deprived 11 of them of
their liberty on a fishing boats, named “K. Nawamon-
gkholchai 1”. There, they were forced and threatened
to work as crew members in the fishing boat and
had to work off-shore in Thai and international
waters. That was how the exploitation has been
inflicted on the fishing workers including the 11
injured parties.

2. The defendant and others have been
charged for trafficking in persons and forced labour
against the 11 injured parties. All of them were
deprived of their liberty while having to work in the

fishing boat, “K. Nawamongkholchai'”

causing them
to lose their freedom of their bodies. Their travel
documents had been seized to prevent them from
escaping. The victims also faced intimidation causing
them to fear for their lives, bodies and freedoms
and being a submissive position and having to agree
to work in the fishing boat. The defendants and
others had then taken the victims on board to fish
in Thai and international waters without allowing them
to get ashore. It was, therefore, an act of exploitation
according to the law.

The incidence took place in Tambon Pak Nam,
Muang District, Ranong, Tambon Pak Nam, Muang
District, Samut Sakhon, Tambon Satrung Meinjei,
Chamkadong District, Phnom Penh, Cambodia and
in the territories of the Republic of Indonesia, Thai
and international waters. The public prosecutor
proposed to have the defendants convicted as per
the Anti-Trafficking in Persons Act B.E 2551 (2008),
the Penal Code and the Amendment of the Penal
Code Act no. 13 B.E 2526 (1983)’s Section 3. The
Provincial Court of Ranong has accepted to hear
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the case as the criminal case no. KM2/2559.
Attorneys from the Anti Human Trafficking in Labour
Project (ALT) have requested to become co-plaintiffs,
but the Court has only allowed them to become
co-plaintiffs just for the offences against the Penal
Code while dismissed the request to become co-
plaintiffs in the offences against the Anti-Trafficking
in Persons Act B.E 2551 (2008) claiming they were
the offences against the state,

On 10 May 2016, the public prosecutor has
requested to have witness examination conducted
in advance since the witnesses including the
trafficking victims had official residency outside the
Kingdom and had no permanent addresses in
Thailand. The Court granted as per the request and
the witness examination has been conducted on 12
May and 26 May 2016 and the pretrial hearing was
scheduled to take place on 6 June 2016.

Background

On 21 January 2016, the officials under
the supervision of the Ranong Provincial Police,
Commander of the Infantry Taskforce 25, Thep
Satree Command and concerned authorities have
raided fishing boats and inspected the living
condition of fishing crew members from Cambodia
in three fishing boats which had been operating in
Indonesia waters and had just docked at a private
jetty in Tambon Pak Nam, Muang District, Ranong.
The authorities received tip-offs that in two of the
three boats, there was forced labour including in
K. Nawamongkholchai 8 (the Provincial Court of
Ranong has accepted to hearing the case against
Mr. BanjobKaenkaew since 21 April 2016 in the
Black Case no. KM 1/2559 on charges against the
Anti-Trafficking in Persons Act B.E 2551 (2008)
and the Penal Codewith four Cambodian migrant
workers as the victims) and K. Nawamongkholchai 1.
After the operation, the fishing crew members have
been rescued and brought into the trafficking victim
screening process including 11 workers from the K.
Nawamongkholchai'. All of them received support
from the Ministry of Social Development and Human
Security (MSDHS). Prior to the indictment of the
case, the Ranong public prosecutor had requested



the Court to have witness examination conducted
in advance with the 11 Cambodian migrant workers
who were trafficking victims to give evidences.

The Provincial Court of Ranong accepting
to hear request from the attorneys of
trafficking victims who were migrant
workers in fisheries sector to have the case
transferred to the hearing of the Criminal
Court’s Division of Trafficking in Person

On 6 June 2016, the Provincial Court of
Ranong was supposed to have a pretrial hearing in
the case indicted against Mr. RuengchaiPewngam
and others, altogether three, as defendants in charges
of trafficking in persons and violations of the Penal
Code. On the same day, the attorneys of the victims,
the co-plaintiffs in this case, has invoked the Criminal
Procedure Code’s Section 26 (1) to ask the Court
to transfer the case to the hearing of the Criminal
Court’s Division of Trafficking in Person by claiming
that;

1. During the prosecution process, some victims
and witnesses had been subject to intimidation and
harassment causing them fear

2. Some defendants in this case had been
prosecuted on trafficking in persons charges before.
Having the case tried here might compromise the
efficiency of the Court or might hamper the justice
process.

3. The case has garnered much attention from
the public, and national and international human
rights organizations have been monitoring the case
all along.

After the request was made by the attorneys
who were co-plaintiffs, the defendant attorneys have
objected to it. The Court asked the defendant
attorneys to submit a written objection within 15 days
sand would deliver its decision on 16 August 2016.

Migrant workers demanding employers
to ensure minimum wages and other
remunerations as provided for by labour
protection law

On 13 May 2016, Mae Sot Labour Law
Clinic’s staffhas been approached by the Foundation
for Education and Development (FED) about the
case of around 130 migrant workers who were
negotiating with their employers about their wages
and other guidelines of treatment. They were
employed in a factory in KhangPhiban, Mae Sot
District, Tak and proposed to their employers to
have a raise of their daily wage from 130 to 150
baht , and the overtime pat at 18 baht per hour.
Nevertheless, at the heat of the negotiation, some
workers decided to call a strike and they were
later asked by the factory manager to resign as
workers and would be provided with severance pay

as required by the law.

AL SR

The Labour Law Clinic’s staff have thus asked

for help from the Labour Welfare and Protection
Office in Mae Sot District, Tak and representatives
of both the employers and employees have agreed
to have another negotiation on 17 May 2016. Still, it
led to a deadlock on at least two issues including
(1) normal wage, overtime pay and payment period
and (2) the employees’ demand to have the change
of the factory’s supervisors due to their discontent
with the current supervisors. Nevertheless, the
employers intended to have the employees work
for them. As a result, a draft agreement has been
made between the employers and the employees
to accommodate the demands of both parties.
Initially, 20 employees agreed to continue to work
for the employers at the factory.
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Descendants of the deceased migrant
workers as a result of car accidence receiving
indemnity from insurance company

Casel

On 31 May 2016, Chiang Mai MJPinformed
Mr. Wi, father of a deceased migrant worker who
died from a car accidence to receive 171,200 baht
as compensation from the Viriyah Insurance. The
accidence took place on 30December 2015. Mr.MYO
AUNG from Myanmar’'s Shan State, travelled in
a pickup truck with his relatives and he died from
a car accidence. Mrs. Seng Lungjai, wife of Mr.
MYO AUNG, has then contacted the MJP asking for
help to coordinate with the insurance company to
receive the indemnity for the decease of a passenger.

MJP has thus submitted necessary documents and
an application on behalf of the descendants of Mr.
MYO AUNG including his wife and his father, until
the descendants have received the indemnity.

Case2

On 6 June 2016, SamutSakhon MJP’s
staffbrought younger brother and mother of
Mr. Joe, a Myanmar migrant worker, who had died
from a car accidence, to retrieve the indemnity for

‘mmﬂmamu|5\)mulhumcﬂuUs:mﬂTnan15|z]1ﬁDHJWUQOSSSU|a:msﬁunsa\)ans

the amount of 504,000 baht from the Aioi Bangkok
Insurance and the Road Accident Victims Protection
Company Limited at the Don Tum Police Station,
Nakhon Pathom. The accidence took place on
9March2016, after finishing his work, Mr. Joe was
riding a car home and sustained grievous injury
from an accidence. He was later pronounced dead.
Mr. MAUNG MYINT @ MIT, his brother, has thus
contacted the MJP asking for help to coordinate with
local police and the insurance companies to retrieve
the indemnity. With our help, his brother and mother
have come to receive the amount of money.

Workmen’s Compensation Fund reporting
on the execution of the Supreme Court’s
order in the case of Ms. NoomMaisaeng

On 6 June 2016, Chiang Mai MJP’s staff was
informed by the Workmen’s Compensation Fund in
charge of the 1994 Workmen’'s Compensation Act
that they were executing the order of the Supreme
Court n0.1558/2558 in the case that Ms. Noom-
Maisaenghad filed a complaint against the 13-man
Workmen’s Compensation Fund Committee as
defendant since the Committee had refused her the
access to compensation from the Workmen’s
Compensation Fund after she had sustained a
work-related injury by working as a construction
worker to build a well-known hotel in Chiang Mai.
As a result, she had to have both legs severed and
become wheelchair bound for life. The WCF refused
to award her the compensation and simply asked
her to ask for the compensation from her own
employers. Nevertheless, the Supreme Court deemed
Ms. NoomMaisaeng an “employee” according to the
1994 Workmen’s Compensation Act and since she
had sustained a work-related injury, she should be
entitled to receiving the compensation directly from
WCF. That the employers had failed to pay
contribution to the Workmen’s Compensation Fund
could be not used as a reason to deny her access
to the WCF. The Supreme Court ruled to rescind
the order of the WCF Committee and to have Ms.
NoomMaisaengawarded the compensation from the
WCF for the equivalent to her four months and 20
days of work at the rate of 2,418 baht /month.



Migrant worker receiving indemnity from
Road Accident Victims Protection Company
Limited

On 8 June 2016, Chiang Mai MJP’s staffbrought
Ms. Pond, a Shan migrant worker, to receive indemnity
for the amount of 500,000 baht from the Road
Accident Victims Protection Company Limitedat the
DoiSaket Police Station, Chiang Mai. The accidence
took place on 30 April 2016 as Ms. Pond and her
husband were driving out from Soi Wat Don Chai
(Tha Rua) toward a bus terminal. Their motorcycle
was rammed into by a car almost cutting off her
right leg making her suffer broken bones. She had
to eventually have her lower right leg severed. The
MJP has contacted the parties and the police and
the driver of the other car agreed to provide her
250,000 baht as compensation by drawing on
money made possible by the 1992 Road Accident
Victims Protection Act. She also received another
250,000 baht by invoking her right per the 1992
Road Accident Victims Protection Act as well. On
16 May 2016, the MJP has accompanied Ms. Pond
to apply to receive the amount and she was later
awarded the compensation in a cashier cheque
worth 500,000 baht .

Domestic worker receiving overdue wages
from employers

On 13 June 2016, Ms. THIT THIT, a Myanmar
worker, who worked as homeworker and tended to

a sick person in a family in Nonthaburi, has gone to
retrieve her overdue wages for the amount of 7,500
baht from the employers at the Labour Welfare and
Protection Office in Nonthaburi. Ms. THIT THIT had
earlier contacted the MJP in SamutSakhon asking
for help to document the information that she had
not received the wages for the last month of her
work and to submit it with her complaint to the
welfare official. Eventually, she was contacted to
receive the amount from the employers.

Subcontract worker receiving disability
compensation from employers

On 22 June 2016, Samut Sakhon MJP’s
staffbrought older brother of Mr. Namcha, a Myanmar
migrant worker who have sustained permanent
disabilities from her work to receive the compen-
sation for the amount of 450,000 baht from his
employers at the Social Security Office (SSO) in
Pathumthani. The accidence took place on 4 March
2016, while Mr. Namcha, a subcontract worker, was
working in a factory in the province. During the
moving of merchandise to the lower floor of the
factory, he shouted to let his colleagues know that
he was done. Suddenly, his neck was pressed by
the lift causing him to sustain a grievous injury. At
only 20 vyears, his central nervous system was
damaged and he has to suffer permanent disability
being unable to move parts of his body from his
neck and downward. With help from our project
staff to identify the real employers, a negotiation
could take place in order to have Mr. Namcha
awarded the compensation. And he was eventually

awarded the compensation from the SSO.
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Selected Activities

13 April Samut Sakhon MJP’s staff travelled
to organize a training workshop for migrant workers
at the Center For Skill Development Region 4,
Ratchaburi focusing on raising the workers’ awareness
about their basic rights including social security
rights, and labour welfare. The training was attended

by 15 participants including ten males and five

25-28 April Mae Sot Labour Law Clinic and
the SamutSakhon MJP’s staff have attended the
training workshop on Financial Education Campaign

for Migrant Workers in Thailand conducted by the
International Labour Organization (ILO) and ATIHKA
from the Philippines at Sena Place Hotel, Bangkok.

females.

23 April Chiang Mai MJP organized
training of trainers at the Center for Learning
and Development of Migrant Workers in Saraphi
District for 14 participants including nine males
and five females. In the morning, it was a
panel discussion about the migrant workers
who have not enjoyed their basic rights
according to the labour law and the govern-
ment’s registration policy to have the migrant
workers issued with pink ID cards while most
workers are not willing to have the cards since
being registered as such would deprive them
of their many rights according to the Thai law.
In the afternoon, the training of trainers was
given to help develop peer educators who can
help to pass on skill development knowledge
to their peer workers and to disseminate

information in their community.
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28 April Mae Sot Labour Law Clinic’s staff visited
migrant workers at their community as per of the home
visit in Moo 1 Ban Tha Song Yang, TambonTha Song
Yang, Tha Song Yang District, Tak, where 26 migrant
workers inhibited including five males and 21 females.
Most of them had no Thai ID cards since they are
ethnically Karen and have come from Myanmar. Eking
out by taking hired work, they mostly earn about 150
baht each. In addition, their access to medical services
is impeded. If they want to go outside the confined
area, they have to bribe the official at the checkpoints.
Upon learning about their grievances, the Labour Law
Clinic’'s staff have approached them and tried to get
familiar with them in order to introduce them to basic
knowledge about how to renew their work permits, how
to legally travel to inner Thailand for work, the rights of
migrant workers as guaranteed by the MOU and the
current minimum wage.




29 April Mae Sot Labour Law Clinic’s staff
and the Labour Welfare and Protection Office in
Tak plus Robinson Department Store organized an
activity to celebrate the national labour day using
the theme “The Caravan of Sharing” with funds and
items having been donated and brought to students
at the border patrol police school in Tambon Mae
Usu, Tha Song Yang District, Tak. Of 193 students
in the school, most of them are descendants of the

villagers in the local villages and are ethnically Karen.

1 May Mae Sot Labour Law Clinic’'s staffand
the Migrant Rights Promotion Working Group
(MRPWG) organized an activity to mark the 2016
May Day by walking from the Old Mae Sot Police
Station to Wat Pah Kao to express the demands
of migrant workers. In addition, during the occasion,
the Labour Law Clinic’'s staff have presented the
migrant workers the IEC material about the Anti-
Trafficking in Persons Act B.E 2551 (2008) and a
manual to combat trafficking in persons.

29 April Chiang Mai MJP and peer educators
have organized a mobile activity at the community
of construction workers in San Kam Phaeng District
to educate the workers and to have an exchange
with them on the state policies concerning migrant
workers. The meeting was attended by 33participants
including 17males and 16females. Most of them feel
concerned about using the pink ID cards during
their travel and as a result of that their many rights
have been deprived including being barred for
applying for driving licenses, being barred from
traveling to other areas and being barred from
accessing the social security services and the

Workmen’s Compensation Fund.

1-2 May Chiang Mai MJP, the Migrant Workers
Federation (MWF), Thai labour unions and other
labout networks organized a public seminar to mark
the 2016 May Day. They have also tendered their
demands to the Governor of Chiang Mai and to the
Thai government.
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2 MayThe Anti Human Trafficking in Labour
Project and a network of human rights lawyers have
met to discuss work to deliver legal and litigation
assistance to the 15 trafficking victims from
Myanmar who had been subjected to forced labour
on fishing boats. The incidence took place ion Trang

and hearings are going on the Lower Court.

7 May Chiang Mai MJP and over 20 members
of the Migrant Workers Federation (MWF) plus
students from Chaing Mai University, members of
the Northern environmental network have organized

an activity to restore the small check dam inside
the Suthep-Doi Pui National Park.

14-15 May Mae
Sot Labour Law Clinic’s
staff was awarded a
certificate from completing
a training workshop on
Financial Education
Campaign for Migrant
in Thailand

conducted by the Inter-

Workers

national Labour Organiza-
tion (ILO) and ATIHKA
from the Philippines at
Sena Place Hotel, Bangkok.
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15 May Chiang Mai MJP and the labour peer
educators have visited the community of construc-
tion workers in DoiSaket District, to educate them
and have an exchange with them about the Thai
state’s policy to have migrant workers with passports
and valid visas to apply for the pink ID cards. Our
project staff has explained to them the application
process, necessary documents and all the incurred
expenses. The meeting was attended by 30workers
including 20 males and ten females.




19 May Mae Sot Labour Law Clinicconducted
legal training workshop for youth including 18
students in summer camp of the Help Without
Frontiers Foundation (including HWF Learning Center,
Parami Learning Center, CDC Learning Center, KKB
Learning Center and schools from Myanmar’s Paan).
In the one-day training, issues covered included
understanding fundamental human rights and basic

labour law according to the 1998 Labour Protection
Act, the 1994 Workmen’s Compensation Act and
the 1990 Social Security Act.

29 May Mae Sot Labour Law Clinic’s staff
conducted a legal training workshop for migrant
workers in Mae Sot District, 60 of them including
34 females and 26 males from the age of 14-53
years. They all live in the community behind Wat
Aranyakhet in the shelters provided by the employers
for workers employed in garment industry. Nonetheless,
the workers had never had any training that would
educate them about their legal rights and duties
according to the law. Thus, our staff have organized
the training hoping to introduce them to basic legal
understanding and laws concerning their daily life
and work as migrant workers.

25-27 May Chiang Mai MJP, Migrant Workers
Federation (MWF) and Ms. Chirarat Moonsiri, lawyer
of the Mae Sot Labour Law Clinic have participated
in a public seminar organized by the National Human
Rights Commission (NHRC) to exchange and discuss
the situation of human rights in the North and to
submit to the NHRC a letter of petition demanding
the reinstatement of the right to travel and the right
to apply for driving licenses which will likely be
hampered once the migrant workers are forced to
apply for the pink ID cards and to renounce their

passports.

29 May Chiang Mai MJP and the labour peer
educators organized an educational activity in the
community of construction workers in Doi Saket
District with 54 participants including 31 males and
23 females. It was a chance for an exchange on
information concerning the registration of migrant
workers who have been issued with work permits/
as they are required to change into the pink ID
cards and the workers are worried that by holding
the pink cards, their rights shall be deprived of.
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31 May Mae Sot Labour Law Clinic’'s staffvisited
a community of migrant workers inLukKhaya, Ban
Mae Ta Phae getting to meet 43 workers including
16 males and 27 females. Most of them are new
arrivals in Thailand and have faced difficulty to
obtain work permits. Nevertheless, some have started
their work in garment factories while others are

employed in construction sites nearby.

7 June Mae Sot Labour Law Clinic and the
Migrant Rights Promotion Working Group (MRPWG)
in Mae Sot organized a public seminar on the
Information Exchange on Migrant Labor Registration
Process in Mae Sot at Queen Palace, Mae Sot with
41 participants including representatives from state
agencies, the Chamber of Industry, local NGOs in
Mae Sot District, international NGOs and migrant
worker volunteer groups including the Community
Based Organization (CBO). Most problems have
stemmed from the rather short period of time to
apply for the cards given the complicated procedure,
restriction of the right to travel among the migrant
workers and automatic service fee payment which
needs more improvement.
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5 June Chiang Mai MJP organized a public
seminar on the consultation and monitoring of the
litigation on the case of Perfecto Co.'s factory at
the Labour Welfare and Protection Office in Chiang
Mai. In this case, more than 100 migrant workers
were suddenly laid off without receiving their
outstanding wages. Present at the meeting was a

labourattache from the Myanmar Embassy to Thailand.

19 June Chiang Mai MJP and the Migrant
Workers Federation (MWF organized the half-year
conference of MWF to report to members the
implementation and to recruit new board members
as well as to plan for the activities during July-
December 2016. It was attended by 67 members
including 42 males and 25 females.




19 June Samut Sakhon MJP’s staff visited a
community of migrant workers in Nakhon Ratchasima
in an attempt to introduce them to their basic rights
with the testing of their knowledge prior to and
after the training; it was attended by over 78

participants including 56 males and 22 females.

23 June Chiang Mai MJP and the Migrant
Workers Federation (MWF) have travelled to Tambon
Machachai, Samut Sakhon to submit a letter of
petition to the Myanmar’'s State Counselor, Ms.

Aung San Suu Kyi, during her visit to Thailand from
23-24 June 2016.

24 June Mae Sot Labour Law Clinic’s
staffhave attended a training workshop to empower
trafficking suppression and prevention workforces
in Mae Sot organized by the Office of Social
Development and Human Security in Tak, the

International Organization for Migration (IOM) and
the World Vision Thailand. It took place at Kittipha
room, Wattana Village, Mae Sot District, Tak.

25 June the Chiang Mai MJP organized an
educational activity for labour peer educators at the
Migrant Worker Learning and Development Center
in Saraphi District with 13 participants including five
males and eight females. Most participants reflected
how staggering expenses have incurred for them
as a result of the change of the government policy
to force all migrant workers to apply for only the
pink ID cards even though some migrant workers
have just renewed their work permits.

30 June Mae Sot Labour Law Clinic’s
staff visited a community migrant workers in
Ban Thung Thong or Mai Sak Community in
Mae Sot District, Tak getting to meet 18
workers including seven males and 11 females
who are ethnically Karen, Myanmar and Muslim.
Most workers here have basic understanding
about labour rights and traffic law as a result
of the support from the Village Headmen and
the Community- Based Organization.
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