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About Thailand Migrant Working Group

Migrant Working Group (MWG) is a network of non-governmental
organizations focussing on health, education and labour rights of
migrant workers. The MWG aims to facilitate exchange of information
amongst the migrant workers network, analyze problems and conduct
campaign and advocacy activities with State sector, academic sector
and civil society sector for strengthening of fundamental rights of
migrant workers’ such that they are able migrant workers’ fundamental
rights in order that they can have a better quality of life.
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Executive Summary and
Recommendations

The United Nations Guiding Principles on Business
and Human Rights (UNGPs) has 31 principles based on
the following core pillars: (1) The government should
‘protect’ human rights of all people; (2) Businesses should
‘respect’ human rights principles; and (3) Everyone should
have access to effective ‘remedies’ when they suffer
violations and abuses. To draft the National Action Plan
on Business and Human Rights (NAP), the Ministry of
Justice of Thailand consulted the public and stakeholders
in series of consultative meetings nation-wide and on the
website of relevant agencies.

This research, titled “Access to grievance and
remedial mechanism under the United Nations Guiding
Principles on Business and Human Rights,” aims to
analyse the efficiency of the grievance and remedial
mechanisms of the state and businesses as well as the
obstacles that workers face when deciding to exercise
their rights thorough the grievance mechanisms. Using
a case study of Myanmar migrant workers in the garment
and textile factory of Mae Sot P.A. Partnership, Mae
Sot District, Tak Province, the research discusses the
practices of the state and businesses in the Special
Economic Zone (SEZ) and analyses their compliance
with the principles and recommendations provided
under the framework of the UNGPs.
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At the time of writing, the draft NAP awaits
parliamentary reading and deliberation. Nevertheless,
the report finds that the nation-wide consultation
process of developing the draft NAP has not resulted in
extensive incorporation of opinions and recommendations
from migrant workers, civil society organisations, the
business sector, and government officials in the Tak
Special Economic Zone, especially local authorities. The
employment conditions of migrant workers in Mae Sot
District and surrounding areas are not consistent with
the labour protection laws and human rights standards
under the UNGPs. Furthermore, Thai domestic laws and
Thai government agency practices and some business
practices are not consistent with the standards upheld in
the UNGPs. For example, the provisions in the 1975 Labour
Relations Act (B.E.2518) state that migrant workers cannot
register a trade union, nor be an executive officer in a
trade union or a member of a trade union sub-committee.
Some migrant workers were able to exercise their
rights through the state-based grievance mechanism;
however, the business complaint mechanism is almost
ineffective in addressing migrant workers™ complaints.
Meanwhile, migrant workers continue to have difficulties
in accessing state-based grievance mechanism and the
justice system to claim their rights to remedies. Moreover,
the interpreters provided by the state are inadequate in
terms of number and professionalism.
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Introduction

Seasonal and daily employment under Section 64
of the Royal Ordinance on Foreign Workers Administration
Act (No.2) B.E. 2561 which is the primary tool for migrant
workers employment in Mae Sot only emphasizes on
a national security as a priority in managing migrant
labour workforce. Myanmar nationals in Mae Sot District,
Tak Province are usually employed as regular daily or
seasonal workers under Section 64, which entitles them
to partial fundamental rights and welfare. Nevertheless,
the improved legalised status only brings meager rights
and welfares. Freedom of movement is restricted to a
state-designated area of three districts. Furthermore,
seasonal workers are not eligible to register in the
national social welfare system because their employment
duration and work permits are short-terme, for 90 days at
a time. These workers are thus deprived of entitlements
as employees, and repeated registration and renewal
requirements burden them with recurring expenses every
three months, when they have to report to the Immigration
Office, most often requiring the use of a broker.

While people in every sector in Mae Sot District and
nearby areas ceaselessly repeat the broad idea of ‘labour
rights’ for migrant workers, labour rights in practice are
barely visible or protected. Some government sectors
overlook labour rights violations under their mandate,
resulting in weak law enforcement with employers and
businesses. Some businesses operate without good
governance and disrecpect of human rights of migrant
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workers. In general, the government and businesses
consider migrant workers from Myanmar as a pure physical
labour force that do not deserve any legal minimum wages
and benefits, collectively regarding them as a source of
cheap labor to attract domestic and foreign investments
in Mae Sot.

This study finds that the most common labour
rights violations against Myanmar migrant workers in
Mae Sot District are business non-compliance with the
1998 Labour Protection Act B.E. 2541 (amended in 2019),
which stipulates a minimum wage, holidays, leave days,
overtime work, holiday work, overtime payment, holiday
payment, and migrant workers' identification and personal
documents. Migrant workers who seek to claim their rights
under the 1975 Labour Relations Act B.E. 2518 to resolve
a labour dispute risk harassment and unfair dismissal.
The 19756 Labour Relations Act also compromises migrant
workers' bargaining power during a labour dispute with
employers, yet the Act only allows Thai nationals to
register a trade union and serve as subcommittee or
executive committee members, thus restricting the rights
of migrant workers to collective bargaining.

Migrant workers who experience labour rights
abuses face several limitations in accessing either
government or corporate grievance mechanisms without
any external intervention. Furthermore, collaboration
between the government and businesses to protect
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Introduction

and respect human rights of migrant workers is limited.
Government agencies rarely provide competent and
adequate numbers of interpreters, limiting migrant worker
access to remedial and grievance mechanisms and the
justice process, despite legal aid from community-based
organizations (CBOs) and non-government organizations
(NGOs) at certain levels. In the case of Maesot PA
Partnership, when the labour dispute reached the judiciary
system, only a civil mediation was initiated for the parties
to agree on compensation while a criminal complaint was
not initiated. However, based on the working conditions
documented, the company already violated several
provisions under the 1998 Labour Protection Act and
the 19756 Labour Relations Act, which could have been
considered criminal offences against the state and the
affected workers.

In addition to the Myanmar migrant workers being
exhausted and pressured by the lengthy struggle in
the justice process, the mediation process relied on
unequal power relations between the migrant workers
and other stakeholders. As a result, they received wage
compensation lower than the amount they are entitled to
under the law, and the criminal measures to protect the
workers' rights were not enforced.
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Recommendations

Based on the findings of this research, the Migrant
Working Group proposes the following recommendations
for businesses and the Thai Government to amend labor
practices and domestic laws to comply with the UN
Guiding Principles on Business and Human Rights.

1. The first pillar: The government must ‘protect’
human rights

1.1 Wages, overtime payment, payment for
working on holidays:

Wages and other payments to employees must
comply with the rate that the Wages Committee,
under the 1998 Labour Protection Act, has prescribed.
At present, workers in certain sectors, namely
agricultural, garment and textile, and domestic workers,
do not receive minimum wages. The government must
inspect and investigate the business sector and strictly
enforce the policy that guarantees minimum wage rate
and other basic labour rights to ensure protections for
all workers across every sector.

Many Burmese workers in the garment and textile
industry in Mae Sot District and Phop Phra District in
Tak Province are permitted to be daily or seasonal
workers under Section 64 of the Royal Ordnance

XIX
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on Foreign Workers Administration Act. Despite the
industry requirement to adhere to the minimum wage
law, the report finds that workers in this sector are not
paid accordingly. Government agencies should ensure
effective law enforcement for labour rights protection.
The Labour Protection and Welfare Department should
conduct proactive and regular inspections at factories
and with business entrepreneurs to obtain evidence
from all sides and from workers to ensure that the
minimum wage and laws related to working conditions
are respected and implemented effectively.

1.2 The workers’ rights to freedom of association
and collective bargaining:

The government must urgently promote rights
to association and collective bargaining for foreign
workers in Thailand by amending the 1975 Labour
Relations Act to enable foreign workers to establish
a trade union and serve as its executive committee
members or sub-committee members. Foreign workers
should be able to serve as advisors to a trade union
during collective bargaining.

1.3 Protection of workers who exercise their
rights to complain and seek remedies:

The Ministry of Labour, in collaboration with civil
society organisations, should enact measures to
protect migrant workers in the process of addressing
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grievances or while having their complaints investigated
by the authorities. For example, relevant government
agencies should provide emergency or temporary
shelters, legal status and work permits for migrant
workers and their families. They should be able to
work and live in Thailand legally while waiting for the
results from the grievance mechanism.

1.4 Protection of daily or seasonal migrant
workers:

The policy amending cross-border employment
at the border areas and in Special Economic Zones
was agreed by the Thai government and neighboring
countries such as Myanmar and Cambodia in 2016. The
new agreement recognizes and adds the purposes of
issuing border passes for daily or seasonal employment.
Daily and seasonal employment are recognized under
the provision of Section 64 of the 2017 Royal Ordnance
for the Foreign Workers Administration, which permits
migrant workers who are domiciled adjacent to the
Thai-Myanmar border and Thailand-Cambodia border
to apply for a work permit for manual labour and
domestic helpers for the period of not exceeding three
months. However, this report finds that workers with
border passes are also employed to work full-time in
manufacturing industries, especially in Mae Sot District,
Tak Province.

XXI
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This new regulation of daily or seasonal workers
in border areas can lower the costs for entrepreneurs
because workers are not required to enter aregistration
process which requires nationality verification or
enter a government-to-government migrant worker
employment scheme. The government only requires
temporary workers to purchase health insurance that
covers the period of a work permit, but other areas of
labour rights protection are not specified. For instance,
some labour protection laws, healthcare benefits,
social security system, social protection, and labour
relations protection are not applicable to temporary
workers. The lack of protection for pregnant migrant
workers or mothers with young children means that the
groups can be exploited due to lack of full access to
labour rights protections under Thai law. This seasonal
employment policy is likely to be inconsistent with
sustainable economic development principles that
businesses are required to respect according to
the UNGPs, the principles that the Thai Government
publicly declared as a priority. In the border areas,
such as Mae Sot District, which was also designated
as part of a Special Economic Zone site, there are
many exemptions for businesses to protect migrant
workers' benefits.

Additionally, a major concernis the costly recurring
expenses for issuing documents and border passes
for daily and seasonal workers. The cost of migrant
workers” documentation is high compared to their low
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daily wages. In practice, employers may authorise
other companies to act as their labour brokers, who can
charge high documentation costs from workers. Some
employers do not have transparent and accountable
accounting systems and records for workers to verify
the expenses charged to them.

This report recommends that the government
reviews its border employment program to ensure that
migrant workers legally recognised as employees are
protected under the laws without any discrimination.
The protection should be extended to workers’
dependents and their families in order to comply with
the ASEAN Consensus on the Protection and Promotion
of the Rights of Migrant Workers. The third chapter
of this regional instrument, which upholds a shared
responsibility between the sending countries and
the receiving countries in the ASEAN region, should
be implemented for protection and promotion of the
rights of migrant workers and their family members
throughout the migration process.

The state should encourage factories and business
entrepreneurs to create a traceable and transparent
payroll system for employees. Expense deductions
or collections from employees, such as receipts for
border pass documentation and receipts for health
check-up and health insurance, must be indicated and
explainable.
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2. The second pillar: Business should ‘respect’
human rights

Businesses must regulate their supply chain: The UN
Working Group on Business and Human Rights (the UN
Working Group) conducted a country visit to Thailand
in March 2018. Among several recommendations to
the Thai Government, the UN Working Group stated
in its report that “(T)he Government should consider
requiring businesses to conduct and report on their
human rights due diligence, in line with the Guiding
Principles,” particularly in hiring migrant workers through
subcontracting companies. The Migrant Working Group
(MWG), endorses and supports the recommendations of
the UN Working Group as a necessary means to reduce
human rights abuses at all levels of the assembly lines.
MWG calls upon the government agencies, business
sector, and civil society groups to collaborate in the
enactment of a national plan to establish guidelines
for businesses to publish supply chain information and
toregulate relationships and responsibilities between
large, medium, and small-scaled companies and their
supply chains, including outsourcing and subcontracting
companies that may cause adverse impacts on human
rights. The UN Working Group also found that some
companies hire external services that may increase
human rights risks. The UNGPs have clearly stated
that business is responsible for the impact on human
rights in their supply chain. Companies are advised to
publish accurate and transparent information about
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subcontracting in their supply chain, especially to
people who suffered adverse effects from the business
operations and their stakeholders or representatives.

3. The third pillar: ‘Remedies’ for human rights
violations

3.1 Mediation and labour disputes:

Migrant workers continue to face obstacles in utilizing
the grievance and remedial mechanisms provided by
the state, including the grievance mechanism under
the Ministry of Labour and under the judicial system.
This research finds that labour dispute mediation
processes at local authority levels and at the labour
court often prefer a compromise between employees
and employers. This report shares the same opinion
with the community-based organizations and local
civil society groups that provide assistance to migrant
workers that the mediation process only aims for a
settlement of the disputes between employers and
employees, without taking into account the imbalance
of bargaining power and unequal economic and social
capital between the employers and the employees,
especially migrant workers. Consequently, migrant
workers, who are especially vulnerable, often receive
lower remedies and limited basic labour rights than
the minimum standards guaranteed in the domestic
laws. MWG urges the government agencies who act as
a mediator in labour dispute settlements to recognize
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these unequal power dynamics and economic and
social factors and create a neutral negotiation platform
in which all parties adhere to equal respect for human
rights.

3.2 Legal execution to enforce employees to
comply with the result of the settlement:

According to the case study of labour disputes
between Myanmar migrant workers and garment and
textile manufacturing factories in Mae Sot District, Tak
Province, migrant workers rarely receive the full amount
of financial remedies indicated in the settlement and
the orders from the labour inspectors. These orders
from government agencies carry out legal obligations
and breaching them will trigger criminal sanctions.
However, the lack of rigorous legal execution and
criminal sactions against employers who fail to comply
with the orders has led to them being able to exploit
this loophole and avoid paying compensations to
workers. Additionally, in the process of legal execution,
the workers have to trace their employers’ assets
to be sold to public auction in order to get their
compensations. The lengthy, complicated, difficult and
costly asset tracing procedure prevents workers from
accessing effective remedies. MWG urges government
agencies, including those working in the justice system,
to prevent employers from exploiting loopholes in the
legal executions and ensure that workers have access
to effective remedies.
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3.3 Inadeqate numbers of interpreters and
their limited efficiency and qualifications:
Currently, the Ministry of labour does not have an
adequate number of interpreters who can accurately
communicate in the native languages of migrant
workers for the labour inspectors and the court. MWG
recommends that the Government allocate sufficient
resources to provide adequate numbers of interpreters,
who are essential to ensuring justice for migrant workers
in every step of the grievance process. This report also
reveals that the interpreters employed by the Ministry
of Labour have limited effienciency and qualifications.
In some cases, they lack knowledge and understanding
of human rights and labour rights. It was found that
some interpreters used harsh words and discriminated
against the workers during the collective bargaining
process. MWG thus encourages the Ministry of Labour
to provide interpreters with professional trainings,
ethical trainings, and knowledge and understanding
of human rights and labour rights. Interpreters must
be trained to perform duties effectively, to be neutral,
and to accurately relay a message for negotiating
parties based on the principles of fundamental rights
protections as prescribed in the labour protection laws.
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